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It takes several things to succeed in a class—hard work, 
concentration, and commitment to your studies. In 
order to work hard, concentrate, and demonstrate com- 
mitment, you need energy. When you are full of energy, 
time seems to pass quickly, and it is easier to get things 
done. When you don’t have energy, time feels as if it 
is standing still, and even your favorite 
activities can feel like a burden. To have 
the energy you need to be a great learner, 
it is important to make good lifestyle 
choices. You need to get enough sleep, eat 
well, take care of yourself, and maintain 
good relationships. An important part of 
being a successful student is to pay attention to what 
goes on in your life so that you have all the ingredients 
you need to maintain your focus and energy. 

Here are some suggestions that you can use to keep 
up your energy so that you can succeed in everything 


you do. 


e Too often, we become so busy with other aspects 
of our lives that we neglect our health. It is crucial 
that you eat a balanced diet, exercise 
regularly, and get enough sleep. If 
you don’t take care of your physical 
well-being, other areas of your life will —— 
inevitably suffer. 

e Hearing is not the same thing as listening. Many 
people are not good listeners. We often hear what 
we want to hear as we filter information through 


our own experiences and interests. When talking 


with friends, instructors, or family members, 
focus carefully on what they say—it may reveal 


yw a 


something unexpected. 


Most people who 


succeed 
havea plan. 


Be very careful about what you post on the 
Internet. A good rule of thumb is “Don't post 
anything that you wouldn't want the world 

to know.” Many employers search the 

Internet for information concerning 

potential employees, and one 

embarrassing photo or tweet can have long- 

term damaging consequences. 

Most people who succeed have a plan—what they 
want to accomplish and when. Do you have a life 
plan? If not, you can start by making a list 
of your lifetime goals, even though they 
may change later on. You can also create a 
career plan that includes a list of skills you 
will need to succeed. Then, choose classes 
and extracurricular activities that will help 
you develop these skills. 

When we start doing something new, whether in 
school or in other areas of life, we usually aren't 
very good at it. We need feedback from those who 
are good in that area—such as instructors—to 
improve and succeed. Therefore, you should 
welcome feedback, and if it isn’t given, you should 
ask for it. 

Exercise not only benefits the body, but the mind 
as well. A study at Naperville Central High School, 
in Naperville, Illinois, showed that students who 
participated in a morning gym class performed 
significantly better on math and reading 
standardized tests than those who did not. So take 
a little time to exercise each day—it’ll help you feel 
great and it'll make you a better learner. 

(Vanessa Richardson, “A Fit Body Means 

a Fit Mind,” Edutopia, May 27, 2009, 
www.edutopia.org/exercise-fitness- 


brain-benefits-learning). 
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e Doyouwant to become a better writer? Your 
college or university probably has a writing center 
with resources to help you with your writing 


/// assignments. If not, you should be able to 


. find a tutor who will help you figure out 

yo——"_ what you are trying to communicate and 

how to put it effectively on paper. 

e Filing systems are an easy way to keep track of 
your money. First, label file folders for different 
categories of income, such as paycheck stubs, ® 
bank statements, and miscellaneous. Then, do 
the same for expenses, such as clothes, food, 
and entertainment. If you find you need 
another category, Just set up a new 
folder. 


e Doyou want to become a better 


If you don’t 


public speaker? Consider using 
your campus’s audiovisual 
resources to develop this 
difficult but rewarding skill. 
Record yourself speaking and 
then critique your performance. 
Join a school organization 
such as a debate or drama 
club to gain confidence in 
front of a live audience. 

e Ifyou feel that you are overly dependent on 
family or friends, nurture skills that lead to 
independence. For example, learn how to 


cook for yourself. Get a job that does 


not interfere (too much) with 
your schoolwork. Save money 
and pay your own bills. Rent 
your own living space. Most 
important, have confidence 
in yourself. 

e More often than not, in 
school and life, things do 
not go as planned. When this 
happens, you need to be flexible. 
Do not focus on your disappointment. 
Instead, try to accept the situation as it is, and 
deal with it by looking at the future rather than 


dwelling on the past. -s 
e Be thankful for the people who eo la 


care about you. Your family and 
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take care of your 


hysical ° 
well-being. other 


areas of your life will 


inevitably suffer. 


“Twenty years 
from now you will be more 
disappointed by the things that 
you didn't do than by the ones you 
did. So throw off the bowlines. Sail 
away from the safe harbor. Catch 
the trade winds in your sails. 5 
Explore. Dream. Discover.” _A/e 


good friends are a 

precious resource. 7 

When you have 

problems, 

don’t try to 

solve them by 

yourself. Talk to the people in your 

life who want you to succeed and be happy, 

and listen to their advice. 

Critical thinking is a crucial skill, and, as with 

any other skill, one gets better at it with practice. 

So, don’t jump to conclusions. Whether you are 
considering a friend’s argument, a test question, 

a major purchase, or a personal problem, 


carefully weigh the evidence, balance 


reasoned decision. 

Rather than constantly 
seeking approval from others, try 
to seek approval from the person 

who matters the most—yourself. 

If you have good values, then your 


conscience will tell you when you are 


doing the right thing. Don’t let worries about 


what others think run, or ruin, your life. 


strengths and weaknesses, and make a 
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4 Tin prep 


Taking a college-level course 
involves a lot of work. You have 
to go to class, read the text- 
book, pay attention to lectures, 
take notes, complete homework 
assignments, write papers, and take 
exams. On top of that, there are other 


things in the other areas of your life that 


call for your time and attention. You have to take care 
of where you live, run daily errands, take care of family, 
spend time with friends, work a full- or part-time job, 
and find time to unwind. With all that you’re involved 
in, knowing how to manage your time is critical if you 


want to succeed as a learner. 


The key to managing your time is to know how 


much time you have and to use it well. At the begin- 


ning of every term, you should evaluate how 


you use your time. How much time is spent 


working? How much caring for your home 


and family? On entertain- 


iD jE ment? How much time do 
your Gt you spend studying? Keep a 
wel / ) ey, record of what you do hour by 

peed to 4 . hour for a full week. Once you see 
Fone oo where all your time goes, you can 
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decide which activities you might modify 
in order to have “more” time. 


Here are some other helpful tips on how to make 


the most of your time. 


Plan your study schedule in advance. At the 
beginning of each week, allocate time for each 
subject that you need to study. If it helps, put your 
schedule down on paper or use one of the many 
“calendar” computer programs for efficient daily 
planning. 

Don’t be late for classes, meetings with 
professors, and other appointments. If you find 
that you have trouble being on time, adjust your 
planning to arrive fifteen minutes early to all 
engagements. That way, even if you are “late,” in 
most cases you will still be on time. 

To reduce the time spent looking for information 


on the Internet, start with a clear idea of your 


research task. Use a trusted search engine and 
focus only on that subject. Do not allow yourself to 
be sidetracked by other activities such as checking 
e-mail or social networking. 

Set aside a little time each day to assess whether 
you are going to meet the deadlines for all 

of your classes—quizzes, papers, 

and exams. It is critical to ensure 

that deadlines don’t “sneak up” 

on you. A great way to do this is to 

use a calendar program or app, which can help 
you keep track of target dates and even give you 
friendly reminders. 

Nothing wastes more time—or is more 
ageravating—than having to redo schoolwork that 
was somehow lost on your computer. Back up all 
of your important files periodically. You can copy 
them onto an external hard drive, a DVD, or a USB 
flash drive. 


Concentrate on 


Conce ntrate nee one thing at a time. 
on doing OVE 
a 
thing 


at a time. 


Multitasking is often a 
trap that leads you to do 
several things quickly but 
poorly. When you are studying, 
don’t carry on a text conversation 
with a friend or have one eye on the 
Internet at the same time. 
Set deadlines for yourself, not only with 
schoolwork but also with responsibilities in other 
areas of your life. If you tell yourself, “I will have 
this task done by Monday at noon and 
that other task finished before dinner on 
Wednesday,” you will find it much easier 
to balance the many demands on your 
time. 
Regularly checking e-mail and text messages not 
only interrupts the task at hand, but also is an 
easy excuse for procrastination. Set aside specific 
times of the day to check and answer 
e-mail, and, when necessary, —_ 
make sure that your cell phone is 
off or out of reach. 
Sometimes, a task is so large that it seems 
impossible, making it more tempting to put off. 


When given a large assignment, break it into a 
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series of small assignments. Then, make a list of 
the assignments, and as you finish each one, give 
yourself the satisfaction of crossing it off. 

Many of us have a particular time of day when 

we are most alert—early morning, afternoon, or 
night. Plan to do schoolwork during 
that time, when you will be most 
efficient, and set aside other times 
of the day for activities that do not 
require such serious concentration. 
Because we like to be helpful, we may have a hard 
time saying “no” when others ask for favors that 
take up our time. Sometimes, though, unless the 
person is experiencing a real emergency, you 
have to put your schoolwork or job first. If you are 
worried that the person will be offended, explain 
why and trust that they will understand how 
important your schoolwork or job is. 

Slow down. You may think that you are getting 
more work done by rushing, but haste inevitably 
leads to poor decisions, mistakes, and errors of 
judgment, all of which waste time. Work well, not 
quickly, and you will wind up saving time. 

If you can, outsource! Give someone else some 

of your responsibilities. If you can afford to, 

hire someone to clean your house. Send your 


dirty clothes to a laundry. If money is tight, split 


chores with friends or housemates so that you can 
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better manage your work-life 

responsibilities. 

In marketing, to bundle means 

to combine several products in 

one. In time management, it means combining 
two activities to free up some time. For example, 
if you need to exercise and want to socialize, 
bundle the two activities by going on a jog with 
your friends. Take along some schoolwork when 


you head to the laundromat—you can get a lot done 
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while you re waiting for the spin cycle. Or, you 

can record class lectures (ask the professor for 
permission) so that you can review class material 
while you re out running errands. 

Develop a habit of setting time limits for tasks, 
both in and out of school. You will find that with 

a time limit in mind, you will waste less time and 
work more efficiently. 

Even the best time management and organization 
can be waylaid by forgetfulness. Most e-mail 
systems have free calendar features that allow you 
to send e-mail reminders to yourself concerning 
assignments, tests, and other important dates. 

A Chinese adage goes, “The longest journey starts 
with a single step.” If you are having trouble getting 
started on a project or assignment, identify the first 
task that needs to be done. Then do it! This helps 


avoid time -wasting procrastination. 


_« ‘« Bundling, or 
combining two 
activities, will 
help you save 


time. 
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What does it take to be a successful student? Like man y 
people. you may think that success depends on how 
naturally smart you are, that some people are just better 
at school than others. But in reality, successful students 
aren t born, they're made. What this means is that even 
if you don’t consider yourself naturally “book smart,” 
you can do well in this course by developing study skills 
that will help you understand, remember, and apply key 
concepts. 

There are five things you can do to develop good 


study habits: 


be engaged 
ashe questions 


take notes 
ymiake an outline 


wiark your text 


ea 


BE ENGAGED 


If you've ever heard elevator music, you know what 
easy listening is like—it stays in the background. You 
know it’s there, but you're not really paying attention 
to it, and you probably won't remember it after a few 
minutes. That is not what you should be doing in class. 
You have to be engaged. Being engaged means listening 
to discover (and remember) something. In other 
words, listening is more than just hearing. Not 
only do you have to hear what the professor 
is saying in class, you have to pay attention to 
it. And as you listen with attention, 
you will hear what your instructor 
believes is important. One way to 
make sure that you are lis- 
tening attentively is to take 
notes. Doing so will help you 
focus on the professor's words 
and will help you identify the 
most important parts of the lecture. 


ASK QUESTIONS 


If you are really engaged in your criminal justice course, 
you will ask a question or two whenever you do not 
understand something. You can also ask a question to 
get your instructor to share her or his opinion on a sub- 
ject. However you do it, true engagement requires you to 
be a participant in your class. The more you participate, 
the more you will learn (and the more your instructor 


will know who you are!). 


TAKE NOTES 


Note-taking has a value in and of itself, just as outlining 
does. The physical act of writing makes you a more effi- 
cient learner. In addition, your notes provide a guide to 
what your instructor thinks is important. That means 
you will have a better idea of what to study before the 
next exam if you have a set of notes that you took during 


class. 


MAKE AN OUTLINE 


As you read through each chapter of your textbook, you 
might want to make an outline—a simple method for 
organizing information. You can create an outline as 
part of your reading or at the end of your reading. Or you 
can make an outline when you reread a section before 
moving on to the next. The act of physically writing an 
outline for a chapter will help you retain the material in 
this text and master it, thereby obtaining a higher grade 
in class. Even if you make an outline that is no more 
than the headings in this text, you will be studying more 
, efficiently than you would be otherwise. 
% To make an effective outline, you have 
to be selective. Outlines that contain all the 
information in the text are not very useful. 
Your objectives in outlining are. first, to 
identify the main concepts and, then, to 
add the details that support 
those main concepts. 
Your outline should 
consist of several levels 
written in a standard for- 
mat. The most important 


concepts are assigned Roman 
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numerals; the second most important, capital letters; 
the third most important, numbers; and the fourth most 


important, lowercase letters. Here is a quick example: 


gs What eS: The Criptainal Justice system? 
| ) A The Purpose of the Crintnal Justice 


Syste 
1. Controlling 


2. Mantanrg Justice 
B. The Structure of the Crinunal 
Justice Systert 
Ney HAS, Enforcement 
a. Lecal and County Law 
frforcement 
4. Stale Law Enforcement 
a. Federal Law Exforcement 
2. The Cottrts - 
3. Corrections 
Cy The Criptinal Justice ea 
1. The Assembly Levee Oe BARE 
2s The Formal CR 2, Justice : 
| Process 
= The Informal Criminal Ser 
Process 
Ge Discrelionay Basics 
3. Discretionay Values 
a The Wedding Cake ” Mode! of 
Criptnal Justice 


and Prevent Ing Crime 


MARK YOUR TEXT 


Now that you own your own textbook for this course, 


you can greatly improve your learning by(marking)your 


text. By doing so, you will identify the most important 
concepts of each chapter, and at the same time, you'll 


be making a handy study guide for reviewing material 
at a later time. 


DIFFErTENT WaYS OF MarkING The most 
commonly used form of marking is to underline impor- 
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tant points. The second most commonly used method 


is to use a felt-tipped highlighter, or marker, in yellov 
or some other transparent color. Marking also includes 
circling, numbering, using arrows, jotting brief notes, 
or any other method that allows you to 

remember things when you go back to 
skim the pages in your textbook 


prior to an exam. 


TmMpoktANT 4 


WHY MarkKInNG IS 
IMPOrTaNT Marking is impor- 

tant for the same reason that outlining is—it helps you 
to organize the information in the text. It allows you 
to become an active participant in the mastery of the 
material. Researchers have shown that the physical act 
of marking, just like the physical acts of note-taking 
during class and outlining, helps you better retain the 
material. The better the material is organized in your 
mind, the more you'll remember. There are two types of 
readers—passive and active. The active reader outlines 
or marks. Active readers typically do better on exams. 
Perhaps one of the reasons that active readers retain 
more than passive readers is because the physical act of 
outlining and/or marking requires greater concentra- 
tion. It is through greater concentration that more is 
remembered. 


TWO POINTS TO REeMemBer 
WHEN MarkKiInG 


until you know what is important, and you 


can’t know what is important until you read the whole 


section. 
x contain everything that is in a text (or, with 
respect to note-taking, in a lecture), marking 
can't be of the whole book. Don’t fool yourself into 
thinking that you have done a good job just because each 
page is filled up with arrows, asterisks, circles, and 
underlines. If you do mark the whole book, when you go 
back to review the material, your markings will not help 


you remember what was important. 


Read one section at a time before you do any 


extensive marking. You can’t mark a section 


Don’t over mark. Just as an outline cannot 
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Take a look at the two paragraphs below: 


Parole, a conditional release, is the most common 
form of prison release. About two-thirds t apaliammates 
who leave incarceration do so under the supervision of 

a parole officer. The remaining one third are subject to 


various other release mechanisms. Prisoners receive 


an unconditional release when they have completed the 
& e 
irs of their sentence and no longer require eae? 


Paul alee ope mies 


Ze > 20©«© © © © @ 
é ceration ‘or supervision. One form 


of unconditional release is manda- 


tory release (also a as “maxing We stu f dy best when 
ree from 


% 
eel 
time on the initial sentence, minus d i st fa cti : O n S. >. 


out”), which occurs when an inmate we are 
ANAL TTETB ERLE EEE PLOELLEEBED IO 
has served the maximum amount of 


reductions for good-time credits. 


Parole, aC@conditional release.) is the ‘most com- 
‘mon form of prison release. About $4 two-thirds of 


all inmates }4 who leave incarceration do so under 


the supervision of a parole officer. The remaining one 


are subject to various other release mechanisms. 
risoners receive an unconditional release 


have 


hen they 


and no 


One form 


of unconditional release is mandatory release (also 


known as “maxing out”), which occurs when an inmate 


The second paragraph, with all of the different 


markings, is hard to read and understand because there 
is so much going on. There are arrows and underlines 
and highlights all over the place, and it is difficult to 
identify the most important parts of the paragraph. The 
first paragraph, by contrast, has highlights only on a 
few important words, making it much easier to identify 
quickly the important elements of the paragraph. The 
key to marking is selective activity. Mark each page in a 
way that allows you to see the most important points at 
a glance. You can follow up your marking by writing out 
more in your subject outline. 

With these skills in hand, you will be well on 
your way to becoming a great student. Here are a few 
more hints that will help you develop effective study 


skills. 


Read textbook chapters actively! 
Underline the most important topics. 
Put a check mark next to material that 
you do not understand. After you have 
completed the entire chapter, take a break. Then, 
work on better comprehension of the check- 
marked material. 
As a rule, do school work as soon as possible when 
you get home after class. The longer you wait, 
the more likely you will be 
distracted by television, 
video games, phone calls 
from friends, or social 
networking. 
Many students are tempted 
to take class notes on a laptop 
computer. This is a bad idea for two reasons. 
First, it is hard to copy diagrams or take other 
“artistic” notes on a computer. Second, it is easy 
to get distracted by checking e-mail or surfing 
the Web. 
We study best when we are free from distractions 
such as the Internet, cell phones, and our friends. 
That's why your school library is often the best 
place to work. Set aside several hours a week of 
“library time” to study in peace and quiet. 
Reward yourself for studying! From time to 
time, allow yourself a short break for surfing the 
Internet, going for a jog, taking 
a nap, or doing something else 
that you enjoy. These interludes 
will refresh your mind and 
enable you to study longer and more 
efficiently. 
When you are given a writing assignment, make 
sure you allow yourself enough time to revise and 
polish your final draft. Good writing takes time— 
you may need to revise a paper several times 
before it’s ready to be handed in. 
A neat study space is important. Staying neat forces 
you to stay organized. When your desk is covered 
with piles of papers, notes, and textbooks, things 
are being lost even though you may not realize it. 
The only work items that should be on your desk 
are those that you are working on that day. 
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Often, studying involves pure memorization. To 


help with this task, create flash (or note) cards. 


1 —_— cecnncresese sey 


On one side of the card, write 


the question or term. On the 


acre TET SERIA 


1} ( 
ee 

| 

definition. Then, use the cards “= 


npinenenerem 


other side, write the answer or 


pote ALLELE LIED 
eect TET 


to test yourself on the material. 

Mnemonic (ne-mon-ik) devices are tricks that 
increase our ability to memorize. A well-known 
mnemonic device is the phrase ROY G BIV, which 
helps people remember the colors of the rainbow— 
Red, Orange, Yellow, Green, Blue, Indigo, Violet. 
Of course, you don’t have to use mnemonics that 
other people made. You can create your own for 
whatever you need to memorize. The more fun you 
have coming up with mnemonics for yourself, the 
more useful they will be. 

Take notes twice. First, take notes in class. Then, 


when you get back home, rewrite your notes. The 


ll EI 
wx 
~ 
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rewrite will act as a study session 
by forcing you to think about the K 
material. It will also, invariably, 

lead to questions that are crucial to 
the study process. 

Notice that each major section heading in this 
textbook has been written in the form of a 
question. By turning headings or subheadings 
in all of your textbooks into questions—and 
then answering them—you will increase your 
understanding of the material. 

Multitasking while studying is 

generally a bad idea. You may 

think that you can review your 

notes and watch television 


at the same time, but your 


ability to study will almost certainly suffer. It’s OK 


to give yourself TV breaks from schoolwork, but 


avoid combining the two. 
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TESTprep 


You have worked hard throughout the term, reading the 
book, paying close attention in class, and taking good 
notes. Now it’s test time, when all that hard work pays 
off. To do well on an exam, of course, it is important that 
you learn the concepts in each chapter as thoroughly as 
possible; however, there are additional strategies for 
taking exams. You should know which reading materials 
and lectures will be covered. You should also know in 
advance what type of exam you are going to take—essay 
or objective or both. (Objective exams usually include 
§ true/false, fill-in-the-blank, matching, and multiple- 
; choice questions.) Finally, you should know how much 
time will be allowed for the exam. By taking these steps, 
you will reduce any anxiety you feel as you begin the 


exam, and you'll be better prepared to work through the 
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entire exam. 


FOLLOW DIRECTIONS 


Students are often in a hurry to start an exam, so they 
take little time to read the instructions. The instruc- 
tions can be critical, however. In a multiple-choice 
exam, for example, if there is no indication that there 
is a penalty for guessing, then you should never leave 
a question unanswered. Even if only a few minutes are 
left at the end of an exam, you should guess on the ques- 
tions that you remain uncertain about. 

Additionally, you need to know the weight given 
to each section of an exam. In a typical multiple-choice 
exam, all questions have equal weight. In other types of 
exams, particularly those with essay questions, differ- 
ent parts of the exam carry different weights. You should 
use these weights to apportion your time accordingly. If 
the essay portion of an exam accounts for 20 percent of 


the total points on the exam, you should not spend 60 


com 


: percent of your time on the essay. 

Finally, you need to make sure you are marking the 
answers correctly. Some exams require a No. 2 pencil 
to fill in the dots on a machine-graded answer sheet. 
Other exams require underlining or circling. In short, 


% you have to read and follow the instructions carefully. 
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OBJECTIVE EXAMS 


An objective exam consists of multiple-choice, true/false, 
fill-in-the-blank, or matching questions that have only 
one correct answer. Students usually commit one of two 
errors when they read objective-exam questions: (1) they 
read things into the questions that do not exist, or (2) they 
skip over words or phrases. Most test questions include 


key words such as: 
e all @ never e always e only 


If you miss any of these key words, you may answer 
the question wrong even if you know the information. 


Consider the following example: 


Trive or False? 
A// CASES Ih which one 
Person kills another person 
Gre Considered mitrder. 


In this instance, you may be tempted to answer 
“True,” but the correct answer is “False,” because the 
charge of murder is only brought in cases in which one 
person intentionally killed another. In cases in which 
a person unintentionally killed another, the charge is 
manslaughter. 

Whenever the answer to an objective question is 
not obvious, start with the process of elimination. Throw 
out the answers that are clearly incorrect. Typically, the 
easiest way to eliminate incorrect answers is to look for 
those that are meaningless, illogical, or inconsistent. 
Often test authors put in choices that make perfect 
sense and are indeed true, but 


they are not the answer 


to the question under 
study. 
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If you follow the above tips, you will be well on your 


way to becoming an efficient, results-oriented student. 


Here are a few more that will help you get there. 


Instructors usually lecture on subjects they think 
are important, so those same subjects are also 
likely to be on the exam. Therefore, be sure to take 
extensive notes in class. Then, review your notes 
thoroughly as part of your exam preparation. 

At times, you will find yourself studying for 
several exams at once. When this happens, make 
a list of each study topic and the amount of time 
needed to prepare for that topic. Then, create a 
study schedule to reduce stress and give yourself 
the best chance for success. 

When preparing for an exam, you might want to 
get together a small group (two or three other 
students) for a study session. Discussing a topic 
out loud can improve your understanding of that 
topic and will help you remember the key points 
that often come up on exams. 

If the test requires you to read a passage and then 
answer questions about that passage, read the 
questions first. This way, you will know what to 
look for as you read. 

When you first receive your exam, look it over quickly 
to make sure that you have all the pages. If you are 
uncertain, ask your professor or exam proctor. This 
initial scan may uncover other problems as well, such 
as illegible print or unclear instructions. 

Grades aren’t a matter of life and death, and 
worrying too much about a single exam can have 

a negative effect on your performance. Keep 
exams in perspective. If you do poorly on one test, 
it’s not the end of the world. Rather, it should 
motivate you to do better on the next one. 

Review your lecture notes immediately after each 
class, when the material is still fresh in your mind. 
Then, review each subject once a week, giving 
yourself an hour to go back over 
what you have learned. Reviews 
make tests easier because you 
will feel comfortable with the 
material. 

Some professors make old 


exams available, either by 
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Cramming 
Just before the exam is 


a dangerous 


proposition. 


Grades aren'ta matter 
olife and death, ana 


worrying about them can have a 


negative effect on 


your performance. 


posting them online or putting them on file in the 
library. Old tests can give you an idea of the kinds 
of questions the professor likes to ask. You can 
also use them to take practice exams. 
With essay questions, look for key words such 
as “compare,” “contrast,” and “explain.” These 
will guide your answer. If you have time, make a 
quick outline. Most important, get to the point 
without wasting your time (or your professor’s) 
with statements such as “There are many possible 
reasons 106 
Cramming just before the exam is a dangerous 
proposition. Cramming tires the brain unneces- 
sarily and adds to stress, which can severely ham- 
per your testing performance. If you've studied 
wisely, have confidence that the information will 
be available to you when you need it. 
When you finish a test early, your first instinct 
may be to hand it in and get out of the classroom 
as quickly as possible. It is always a good idea, 
however, to review your answers. You may find a 
mistake or an area where some extra writing will 
improve your grade. 
Be prepared. Make a list of everything you will 
need for the exam, such as a pen or pencil, 
watch, and calculator. Arrive at the exam early 
to avoid having to rush, which will only add to 
your stress. Good preparation helps you focus 
on the task at hand. 

e _ Besure to eat before taking a test. 
Having food in your stomach will 
give you the energy you need to 
concentrate. Don’t go overboard, 
however. Too much food or heavy 
foods will make you sleepy during 
the exam. 
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This textbook is the foundation for your introduction to 
criminal justice. It contains key concepts and terms that 
are important to your understanding of what criminal 
justice is all about. This knowledge will be important 
not only for you to succeed in this course, but for your 
future as you pursue a career in criminal justice. For 
this reason, it is essential that you develop good reading 
skills so that you can make the most out of this textbook. 

Of course, all students know how to read, but read- 
ing for a college-level course goes beyond being able to 
recognize words on a page. As a student, you must read 
to learn. You have to be able to read a chapter with the 
goal of understanding its key points and how it relates 
to other chapters. In other words, you have to be able 
to read your textbook and be able to explain what it is 
all about. To do this, you need to develop good reading 
habits and reading skills. 


READING FOR LEARNING 
REQUIRES FOCUS 


Reading (and learning from) a textbook is not like read- 
ing a newspaper or a magazine or even a novel. The 
point of reading for learning isn’t to get through the 
material as fast as you can or to skip parts to get to the 
stuff you're interested in. A textbook is a source of 
information about a subject, and the goal of reading a 
textbook is to learn as much of that information as you 
can. This kind of reading requires attention. When you 
read to learn, you have to make an effort to focus on the 
book and tune out other distractions so that you can 


understand and remember the information it presents. 


READING FOR LEARNING 
TAKES TIME 


When reading your textbook, you need to go slow. The 
most important part of reading for learning is not 
how many pages you get through or how fast you get 
through them. Instead, the goal is to learn thekey & 
concepts of criminal justice that are presented in 
each chapter. To do that, you need to read slowly, 


d with great attention. 
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READING FOR LEARNING 
TAKES REPETITION 


Even the most well-read scholar will tell you that it’s 
difficult to learn from a textbook just by reading through 
it once. To read for learning, you have to read your text- 
book a number of times. This doesn’t mean, though, 
that you just sit and read the same section three or 
four times. Instead, you should follow a preview-read- 


review process. Here’s a good guide to follow: 


THE FITST TIME The first time you read a section 
of the book, you should preview it. During the preview, 
pay attention to how the chapter is formatted. Look over 
the title of the chapter, the section headings, and high- 
lighted or bolded words. This will give you a good pre- 
view of the important ideas in the chapter. You should 
also pay close attention to any graphs, pictures, illustra- 
tions, or figures that are used in the chapter, since these 
provide a visual illustration of important concepts. You 
should also pay special attention to the first and last 
sentence of each paragraph. First sentences usually 
introduce the main point of the paragraph, while last 
sentences usually sum up what was presented in each 
paragraph. 

The goal of previewing the section is to answer the 
question “What is the main idea?” Of course, you may 
not be able to come up with a detailed answer yet, but 
that’s not the point of previewing. Instead, the point is 
to develop some general ideas about what the section is 
about so that when you do read it in full, you can have a 


guide for what to look for. 


THE SECOND TIME After the preview, you'll want 
to read through the passage in detail. During this phase, 
it is important to read with a few of questions in mind: 


What is the main point of this paragraph? What does the 
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author want me to learn from 
this? How does this relate to 
what I read before? Keeping 
these questions in mind will 
help you to be an attentive reader 
who is actively focusing on the 
main ideas of the passage. 

It is helpful to take notes 
while reading in detail. There 
are several different methods of 
doing this—you can write notes 
in the margin, highlight impor- 
tant words and phrases, or write 
an outline. Whatever method you 
prefer, taking notes will help you 
read actively, identify important 
concepts, and remember them. Then when it comes 
time to review for the exam, the notes you've made will 
make your studying more efficient. Instead of reading 
through the entire chapter again, you can focus your 
studying energy on the areas that you've identified as 
most important. 

After you have completed a detailed read of the 
chapter, take a break so that you can rest your mind 
(and your eyes). Then you should write up a summary 
or paraphrase of what you just read. You don’t need 
to produce a detailed, lengthy summary of the whole 
chapter. Instead, try to produce a brief paraphrase that 
covers the most important ideas of the chapter. This 
paraphrase will help you remember the main points 
of the chapter, check the accuracy of your reading, and 


provide a good guide for later review. 


THE THITD TIME (AND BEYOND) After you've 
finished a detailed reading of the chapter, you should 
take the time to review the chapter (at least once, but 
maybe even two, three, or more times). During this step, 
you should review each paragraph and the notes you 
made, asking this question: “What was this paragraph 
about?” At this point, you'll want to answer the question 
in some detail; that is, you should develop a fairly good 
idea of the important points of what you read before. 

A reading group is a great way to review the 
chapter. After completing the reading individually, 


group members should meet and take turns sharing 
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what they learned from their reading. 

Sharing what you learned from reading 

and explaining it to others will rein- 
force and clarify what you already know. 
It also provides an opportunity to learn 
from others. Getting a different per- 
spective ona passage will increase your 
knowledge, since different people will 
find different things important during 
a reading. 


Whether you're reading your text- 


om 


book for the first time or reviewing it 2 


to 


for the final exam, here are a couple of . 


= 


p 


tips that will help you be an attentive 


clu/iStoc 


and attuned reader. 


Set aside time and space. 

To read effectively, you need to be focused and attentive, 
and that won't happen if your phone is ringing every two 
minutes, if the TV is on in the background, if you're updat- 
ing Twitter, or if you’re surrounded by friends or family. 
Similarly, you won't be able to focus on your book if you're 
trying to read in a room that is too hot or too cold, or sitting 
in an uncomfortable chair. So when you read, find a quiet, 
comfortable place that is free from distractions where you 


can focus on one thing—learning from the book. 


Take frequent breaks. 
Reading your textbook shouldn't be a test of endurance. 
Rest your eyes and your mind by taking a short break every 


twenty to thirty minutes. The concentration you need to 
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read attentively requires lots of energy, and you won't have Mm 


enough energy if you don't take frequent breaks. 


Keep reading. 

Effective reading is like 

playing sports or a musical 

instrument—practice makes 
perfect. The more time that 
you spend reading, the better 
you will be at learning from 
your textbook. Your vocabu- 
lary will grow, and you'll have 
an easier time learning and 
remembering information 


you find in textbooks. 
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: A key part of succeeding as a student is learning how 


g to write well. Whether writing papers, presentations, 
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a: essays, or even e-mails to your instructor, you have to 


2 be able to put your thoughts into words and do so with 


om 
§ force, clarity, and precision. In this section, we outline 
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a three-phase process that you can use to write virtually 


anything. 


le, Getting ready to write 
yp Writing a first draft 
3 Revising your draft 


PHASE 14: 
GETTING READY TO WRITE 


First, make a list. Divide the ultimate goal—a finished 
paper—into smaller steps that you can tackle right 
away. Estimate how long it will take to complete each 
step. Start with the date your paper is due and work 
backwards to the present: For example, if the due date 
is December 1, and you have about three months to 
write the paper, give yourself a cushion and schedule 
November 20 as your targeted completion date. Plan 
what you want to get done by November 1, and then list 


what you want to get done by October 1. 


PICK a TOPIC To generate ideas for a topic, any of 


the following approaches work well: 


e Brainstorm with a group. There is no need to 
create in isolation. You can harness the energy 
and the natural creative power of a group to assist 
you. 

e Speak it. To get ideas flowing, start talking. Admit 
your confusion or lack of clear ideas. Then just 
speak. By putting your thoughts into words, you'll 
start thinking more clearly. 

e Use free writing. Free writing, a technique 
championed by writing teacher Peter Elbow, is 
also very effective when trying to come up with 
a topic. There’s only one rule in free writing: 
Write without stopping. Set a time limit—say, ten 


minutes—and keep your fingers dancing across 


the keyboard the whole time. Ignore the urge to 
stop and rewrite. There is no need to worry about 
spelling, punctuation, or grammar during this 


process. 


REFINE YOU IDE€a After you’ve come up with 


some initial ideas, it’s time to refine them: 


e Select a topic and working title. Using your 
instructor's guidelines for the paper or speech, 
write down a list of topics that interest you. Write 
down all of the ideas you think of in two minutes. 
Then choose one topic. The most common pitfall 
is selecting a topic that is too broad. “Terrorism” 
is probably not a useful topic for your paper. 
Instead, consider “The Financing of Terrorist 
Activities.” 

e Write a thesis statement. Clarify what you want 
to say by summarizing it in one concise sentence. 
This sentence, called a thesis statement, refines 
your working title. A thesis is the main point of 
the paper; it is a declaration of some sort. You 
might write a thesis statement such as “ Drug 
trafficking and other criminal activities are often 


used to finance terrorism.” 


SCT GOALS Effective writing flows from a purpose. 
Think about how you'd like your reader or listener to 


respond after considering your ideas. 


r) If you want someone to think differently, make 
your writing clear and logical. Support your 
assertions with evidence. 


e __Ifyour purpose is to move the reader into action, 
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explain exactly what steps to take 


and offer solid benefits for 


doing so. 


To clarify your purpose, state 
it in one sentence—for 
example, “The purpose of 
this paper is to discuss 
and analyze the vari- 

ous explanations 

for the nation’s 
decreasing 


crime rate.” 


BEGIN RESE€aLrCH At the initial stage, the objec- 
tive of your research is not to uncover specific facts 
about your topic. That comes later. First, you want to 
gain an overview of the subject. Say that you want to 
persuade the reader to vote against the death penalty in 
your state. You must first learn enough about the death 
penalty to summarize for your reader its history, appli- 


cation, effectiveness as a deterrent, and so on. 


Make an OUTLINE An outline is a kind of map. 
When you follow a map, you avoid getting lost. Likewise, 
an outline keeps you from wandering off topic. To create 
your outline, follow these steps: 
|. Review your thesis statement and identify the 
three to five main points you need to address in 
your paper to support or prove your thesis. 


2 


Next, look closely at those three to five major 


points or categories and think about what minor 
points or subcategories you want to cover in your 
paper. Your major points are your big ideas; your 
minor points are the details you need to fill in 


under each of those ideas. 


ioe) 


Ask for feedback. Have your instructor or 

a classmate review your outline and offer 
suggestions for improvement. Did you choose the 
right categories and subcategories? Do you need 
more detail anywhere? Does the flow from idea to 


idea make sense? 


DO IN-DEPTH RESEaLrCH Three-by-five-inch 
index cards are an old-fashioned but invaluable tool 
for in-depth research. Simply write down one idea or 
piece of information per card. This makes it easy to 
organize—and reorganize—your ideas and information. 
Organizing research cards as you create them saves 
time. Use rubber bands to keep source cards (cards that 


include the bibliographical information for a source) 
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separate from information cards (cards that include 
nuggets of information from a source) and to maintain 
general categories. 


When creating your cards, be sure to: 


e Copy all of the information correctly. 
Always include the source and page number on 
information cards. 

e Beneat and organized. Write legibly, using the 


same format for all of your cards. 


In addition to source cards and information cards, 
generate idea cards. If you have a thought while you are 
researching, write it down on a card. Label these cards 


clearly as containing your own ideas. 


PHASE 2: 
WRITING A FIRST DRAFT 


To create your draft, gather your index cards and con- 
firm that they are arranged to follow your outline. Then 
write about the ideas in your notes. It’s that simple. 
Look at your cards and start writing. Write in para- 
graphs, with one idea per paragraph. As you complete 
this task, keep the following suggestions in mind: 


e Remember that the first draft is not for keeps. 
You can worry about quality later; your goal at this 
point is simply to generate lots of words and lots 
of ideas. 

e Write freely. Many writers prefer to get their first 
draft down quickly and would advise you to keep 
writing, much as in free writing. Of course, you 
may pause to glance at your cards and outline. The 
idea is to avoid stopping to edit your work. 

e Beyourself. Let go of the urge to sound “official” 
or “scholarly” and avoid using unnecessarily big 


words or phrases. Instead, write in a natural voice. 
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Address your thoughts not to the teacher but to 

an intelligent student or someone you care about. 
Visualize this person, and choose the three or four 
most important things you'd say to her about the 
topic. 

e Make writing a habit. Don’t wait for inspiration 
to strike. Make a habit of writing at a certain time 
each day. 

© Get physical. While working on the first draft, 
take breaks. Go for a walk. Speak or sing your 
ideas out loud. From time to time, practice 
relaxation techniques and breathe deeply. 

® Hide it in your drawer for a while. Schedule time 
for rewrites before you begin, and schedule at 
least one day between revisions so that you can let 
the material sit. The brain needs that much time 


to disengage itself from the project. 


PHASE 3: 
REVISING YOUR DRAFT 


During this phase, keep in mind the saying “Write in 
haste; revise at leisure.” When you are working on your 
first draft, the goal is to produce ideas and write them 
down. During the revision phase, however, you need 
to slow down and take a close look at your work. One 
guideline is to allow 50 percent of writing time for plan- 
ning, researching, and writing the first draft. Then use 
the remaining 50 percent for revising. 
There are a number of especially good ways to 
revise your paper: 
1. Read it out loud. 
The combination of voice and ears forces us to pay 
attention to the details. Is the thesis statement 
clear and supported by enough evidence? Does 
the introduction tell your reader what’s coming? 
Do you end with a strong conclusion that expands 
on what’s in your introduction rather than just 
restating it? 
2. Have a friend look over your paper. 
This is never a substitute for your own review, 
but a friend can often see mistakes you miss. 
Remember, when other people criticize or review 
your work, they are not attacking you. They're 


just commenting on your paper. With a little 
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3. 


practice, you will learn to welcome 

feedback because it is one of the é 
fastest ways to approach the revision 
process. 


Cut. 
Look for excess baggage. Avoid at all 


costs and at all times the really, really terrible 
mistake of using way too many unnecessary 
words, a mistake that some student writers often 
make when they sit down to write papers for the 
various courses in which they participate at the 
fine institutions of higher learning that they 

are fortunate enough to attend. (Example: The 
previous sentence could be edited to “Avoid 
unnecessary words.”) Also, look for places where 
two (or more) sentences could be rewritten as 
one. Resist the temptation to think that by cutting 
text you are losing something. You are actually 
gaining—a clearer, more polished product. For 
maximum efficiency, make the larger cuts first— 
sections, chapters, pages. Then go for the smaller 
cuts—paragraphs, sentences, phrases, words. 
Paste. 

In deleting both larger and smaller passages in 
your first draft, you've probably removed some 
of the original transitions and connecting ideas. 
The next task is to rearrange what's left of your 


paper or speech so that it flows logically. Look for 
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consistency within paragraphs and for transitions 
from paragraph to paragraph and section to 
section. 

Dahix: 
Now it’s time to look at individual words and 
phrases. Define any terms that the reader might 
not know, putting them in plain English whenever 
you can. In general, focus on nouns and verbs. 

Using too many adjectives and adverbs weakens 

your message and adds unnecessary bulk to your 
writing. Write about the details, and be specific. 

Also, check your writing to ensure that you are: 

e Using the active voice. Write “The research 
team began the project” rather than (passively) 
“A project was initiated.” 

e Writing concisely. Instead of “After making 
a timely arrival and perspicaciously observing 
the unfolding events, I emerged totally and 
gloriously victorious,” be concise with “I came, 
I saw, I conquered.” 

e Communicating clearly. Instead of “The 
speaker made effective use of the television 
medium, asking in no uncertain terms that 
we change our belief systems,” you can write 
specifically, “The reformed criminal stared 
straight into the television camera and shouted, 
Take a good look at what you're doing! Will it 
get you what you really want?’” 

6. Prepare. 
In a sense, any paper isa sales effort. If you hand 
in a paper that is wearing wrinkled jeans, its hair 
tangled and unwashed and its shoes untied, your 
instructor is less likely to buy it. To avoid this 
situation, format your paper following accepted 
standards for margin widths, endnotes, title 
pages, and other details. Ask your instructor for 
specific instructions on how to cite the sources 
used in writing your paper. You can find useful 
guidelines in the MLA Handbook for Writers of 

Research Papers, a book from the Modern Language 

Association. If you cut and paste material from 

a Web page directly into your paper, be sure to 
place that material in quotation marks and cite 
the source. Before referencing an e-mail message, 


verify the sender’s identity. Remember that 
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anyone sending e-mail can pretend to be someone 
else. Use quality paper for the final version of your 
paper. For an even more professional appearance, 
bind your paper with a plastic or paper cover. 

7. Proof. 
As you ease down the home stretch, read your 
revised paper one more time. This time, go for the 


big picture and look for the following: 
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Proofreading checklist 


L] A clear thesis statement. 


L] Sentences that introduce your topic, guide 


the reader through the major sections of your 
paper, and summarize your conclusions. 


LI Details—such ag quotations, examples, and 
Statistics—that support your conclusions. 


L] Lean sentences that have been purged 
of needless words. 


LJ Plenty of action verbs and concrete 
Specific nouns. 


LJ Finally, look over your paper with an eye for 


spelling and grammar mistakes. Use contrac. 
Poe sparingly if at all. Use your word proces- 
wee spell-check by all means, but do-not rely 
On It completely as it will not catch everything 


When you are through proofreading, take a minute to 
savor the result. You've just witnessed something of 
a miracle—the mind attaining clarity and resolution. 


That’s the aha! in writing. 


ACADEMIC INTEGRITY: 
AVOIDING 


Using another person's words, images, or other original 
creations without giving proper credit is called pla- 


giarism. Plagiarism amounts to taking someone else’s 


com 


work and presenting it as your own—the equivalent of 
cheating on a test. The consequences of plagiarism can 
range from a failing grade to expulsion from school. 
Plagiarism can be unintentional. Some students don’t 
understand the research process. Sometimes they leave 


writing until the last minute and don’t take the time 
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to organize their sources of information. Also, some 
people are raised in cultures where identity is based on 
group membership rather than individual achievement. 
These students may find it hard to understand how cre- 
ative work can be owned by an individual. 

To avoid plagiarism, ask an instructor where you 
can find your school’s written policy on this issue. 
Don't assume that you can resubmit a paper you wrote 
for another class for a current class; many schools will 
regard this as plagiarism even though you wrote the 
paper. The basic guidelines for preventing plagiarism 
are to cite a source for each phrase, sequence of ideas, 
or visual image created by another person. While ideas 
cannot be copyrighted, the specific way that an idea is 
expressed can be. You also need to list a source for any 
idea that is closely identified with a particular person. 
The goal is to clearly distinguish your own work from 
the work of others. There are several ways to ensure that 


you do this consistently: 


e Identify direct quotes. If you use a direct 
quote from another writer or speaker, put that 
person’s words in quotation marks. If you do 
research online, you might find yourself copying 
sentences or paragraphs from a Web page and 
pasting them directly into your notes. This is the 
same as taking direct quotes from your source. 
To avoid plagiarism, identify such passages in an 


obvious way. 


Paraphrase carefully. Paraphrasing means 


restating the original passage in your own words, 
usually making it shorter and simpler. Students 
who copy a passage word for word and then just 
rearrange or delete a few phrases are running a 
serious risk of plagiarism. Remember to cite a 
source for paraphrases, just as you do for direct 
quotes. When you use the same sequence of 

ideas as one of your sources—even if you have not 
paraphrased or directly quoted—cite that source. 
Note details about each source. For books, 
details about each source include the author, title, 
publisher, publication date, location of publisher, 
and page number. For articles from serial print 
sources, record the article title and the name 

of the magazine or journal as well. If you found 
the article in an academic or technical journal, 
also record the volume and issue number of the 
publication. A librarian can help identify these 
details. If your source is a Web page, record as 
many identifying details as you can find—author, 
title, sponsoring organization, URL, publication 
date, and revision date. In addition, list the date 
that you accessed the page. Be careful when using 
Web resources, as not all Web sites are considered 
legitimate sources. Wikipedia, for instance, is 

not regarded as a legitimate source; the National 
Institute of Justice’s Web site, however, is. 

Cite your sources as endnotes or footnotes to 
your paper. Ask your instructor for examples 

of the format to use. You do not need to credit 
wording that is wholly your own. Nor do you need 
to credit general ideas, such as the suggestion 
that people use a to-do list to plan their time. 
When you use your own words to describe such an 
idea, there’s no need to credit a source. But if you 
borrow someone else’s words or images to explain 


the idea, do give credit. 
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Fn addition to reading and writing, your 
success as a student will depend on how 
well you can communicate what you 
have learned. Most often, you'll do so 
in the form of speeches. Many people 
are intimidated by the idea of public 
speaking, but it really is just like any 
other skill—the more often you do it, the 
more you practice, the better you will get. 

Developing a speech is similar to writing a 
paper. Begin by writing out your topic, purpose, and 
thesis statement. Then carefully analyze your audience 


by using the strategies listed below. 
If your topic is new to listeners. . . 


Explain why your topic matters to them. 
@ Relate the topic to something that they already 
know and care about. 


® Define any terms that they might not know. 
If listeners already know about your topic... 


e Acknowledge this fact at the beginning of your 
speech. 
e Finda narrow aspect of the topic 


that may be new to listeners. 
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e Offer a new perspective on the topic, or connect it 


to an unfamiliar topic. 
If listeners disagree with your thesis... 


e  Tactfully admit your differences of opinion. 

e Reinforce points on which you and your audience 
agree. 

e Build credibility by explaining your qualifications 
to speak on your topic. 

e Quote experts who agree with your thesis—people 
whom your audience is likely to admire. 

e Explain to your audience that their current viewpoint 
has costs for them and that a slight adjustment in 


their thinking will bring significant benefits. 
If listeners might be uninterested in your topic... 


® Explain how listening to your speech can help 
them gain something that matters deeply to them. 
@ Explain ways to apply your ideas in daily life. 


Remember that audiences generally have one question 
in mind: So what? They want to know how your presen- 
tation relates to their needs and desires. To convince 
people that you have something worthwhile to say, 
think of your main topic or point. Then see if you can 


complete this sentence: I’m telling you this because .. . 
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ORGANIZE YOUR 
PRESENTATIONS 


Consider the length of your presentation. Plan on 
delivering about one hundred words per minute. Aim 
for a lean presentation—enough words to make your 
point but not so many as to make your 

audience restless. Leave your listen- 

ers wanting more. When you speak, be 

brief and then be seated. Speeches are 

usually organized in three main parts: 

the introduction, the main body, and the 


conclusion. 


1. The introduction. 
Rambling speeches with no clear point or 
organization put audiences to sleep. Solve this 
problem by making sure your introduction 
conveys the point of your presentation. The 
following introduction, for example, reveals the 
thesis and exactly what’s coming. It reveals that 
the speech will have three distinct parts, each in 


logical order: 


Prison overcrowding is a serious problem in many 
states. I intend to describe prison conditions around 
the country, the challenges these conditions create, 


and how various states are addressing the issue. 


Some members of an audience will begin to drift 
during any speech, but most people pay attention 
for at least the first few seconds. 

Highlight your main points in the beginning 
sentences of your speech. People might tell 
you to open your introduction with a joke, but 
humor is tricky. You run the risk of falling flat 
or offending somebody. Save jokes until you 
have plenty of experience 
with public speaking and 
know your audiences well. 
Also avoid long, flowery 
introductions in which you 
tell people how much you 
like them and how thrilled 
you are to address them. 


If you lay it on too thick, 


Speeches are usually 


organized in three main parts: 


the Introduction, 
the main body, and 
the CONCIUSION. 


your audience won't believe you. 

Draft your introduction, and then 

come back to it after you have 

written the rest of your speech. 

In the process of creating the 

main body and conclusion, your thoughts about 
the purpose and main points of your speech might 


change. 


. The main body. 


The main body of your speech accounts for 70 

to go percent of your speech. In the main body, 
you develop your ideas in much the same way 
that you develop a written paper. Transitions 

are especially important in speeches. Give your 
audience a signal when you change points. Do so 
by using meaningful pauses, verbal emphasis, and 
transitional phrases: “On the other hand, until 
the public realizes what is happening to children 
in these countries .. .” or “The second 

reason police officers use Miranda 

cards is...” In long speeches, recap 

from time to time. Also preview what's 

to come. Hold your audience’s 

attention by using facts, 

descriptions, expert opinions, 


and statistics. 


. The conclusion. 


At the end of the speech, summarize your points 
and draw your conclusion. You started with a 
bang; now finish with drama. The first and last 
parts of a speech are the most important. Make 
it clear to your audience when you have reached 
the end. Avoid endings such as “This is the 

end of my speech.” A simple standby is “So, in 
conclusion, | want to reiterate 
three points: First...” When 
you are finished, stop speaking. 
Although this sounds quite 
obvious, a good speech 

is often ruined by a 

speaker who doesn't 

know when, or 


how, to wrap things up. 
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SUPPORT YOUR SPEECH 
WITH NOTES AND VISUALS 


To create speaking notes, you can type out your speech 
in full and transfer key words or main points on a few 
three-by-five-inch index cards. Number the cards so 
that if you drop them, you can quickly put them in order 
again. As you finish the information on each card, move 
it to the back of the pile. Write information clearly and 
in letters large enough to be seen from a distance. The 
disadvantage of the index card system is that it involves 
card shuffling—so some speakers prefer to use standard 
outlined notes. 

Youcanalso create supporting visuals. Presentations 
often include visuals such as PowerPoint slides or hand- 
written flip charts. These visuals can reinforce your 
main points and help your audience understand how 
your presentation is organized. Use visuals to comple- 
ment rather than replace speech. If you use too many 


visuals or visuals that are too complex, your audience 


might focus on them and forget about you. To avoid 
this fate: 


e Use fewer visuals rather than 
more. For a titteen-rintitle 
Presenlalion, Qa total of tive to 
ten Slides 1s usttalhy enolig/. 


e Lirut the qnotunt of text on 


each vistta/. Stick ao) Key words 
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Or PAPASES and in Eulleted or 
pntimbered /ists. 
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OVERCOME FEAR 
OF PUBLIC SPEAKING 


You may not be able to eliminate fear of public speaking 


entirely, but you can take steps to reduce and manage it. 


prepare THOrOUGHLY Research your topic 
thoroughly. Knowing your topic inside and out can cre- 
ate a baseline of confidence. To make a strong start, 
memorize the first four sentences that you plan to 
deliver, and practice them many times. Delivering them 
flawlessly when you're in front of an audience can build 


your confidence for the rest of your speech. 


ACCEPT YOUr PHYSICAL SENSATIONS You 
have probably experienced the physical sensations that 
are commonly associated with stage fright: dry mouth, 
a pounding heart, sweaty hands, muscle jitters, short- 
ness of breath, and a shaky voice. One immediate way to 
deal with such sensations is to simply notice them. Tell 
yourself, “Yes, my hands are clammy. Yes, my stomach 


is upset. Also, my face feels numb.” Trying to deny or 
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ignore such facts can increase your fear. In contrast, 
when you fully accept sensations, they start to lose 


power. 


FOCUS ON CONTENT, NOT DELIvery I you 
view public speaking simply as an extension of an one- 
to-one conversation, the goal is not to perform but to 
communicate your ideas to an audience in the same 
ways that you would explain them to a friend. This can 
reduce your fear of public speaking. Instead of thinking 
about yourself, focus on your message. Your audience is 
more interested in what you have to say than in how you 
say it. Forget about giving a “speech.” Just give people 


valuable ideas and information that they can use. 


PRACTICE YOUR 
PRESENTATION 


The key to successful public speaking is practice. 


[L) Use your “speaker’s voice.” When you practice, 
do so ina loud voice. Your voice sounds different 
when you talk loudly, and this fact can be unnerv- 
ing. Get used to it early on. 

[] Practice in the room in which you will deliver 
your speech. 

(1 Get familiar with the setting. If you can’t prac- 
tice your speech in the actual room in which it 
will be given, at least visit the site ahead of time. 
Also make sure that the materials you will need 
for your speech, including any audiovisual equip- 
ment, will be available when you want them. 

[1 Make a recording. Many schools have video 
recording equipment available for student use. 
Use it while you practice. Then view the finished 
recording to evaluate your presentation. Pay spe- 
cial attention to your body language—how you 
stand, your eye contact, how you use your hands. 

O_ Listen for repeated words and phrases. 
Examples include you know, kind of, and really, 
plus any instances of uh, umm, and ah. To get 
rid of them, tell yourself that you intend to 
notice every time they pop up in your daily 
speech. 

O Keep practicing. Avoid speaking word for 
word, as if you were reading a script. When 


you know your material well, you can deliver 


it in a natural way. Practice your presentation 
until you could deliver it in your sleep. Then run 


through it a few more times. 


DELIVER YOUR PRESENTATION 


Before you begin, get the audience's attention. If people 
are still filing into the room or adjusting their seats, 
they re not ready to listen. Wait for the audience to settle 
into their seats before you begin. 


For a great speech, keep these tips in mind: 


Dress FOr THE OCCASION The clothing you 
choose to wear on the day of your speech delivers a mes- 
sage that’s as loud as your words. Consider how your 
audience will be dressed, and then choose a wardrobe 


based on the impression you want to make. 


PYOJECT YOUL VOICE When you speak, talk loudly 
enough to be heard. Avoid leaning over your notes or 


the podium. 


MalInTaiIn €Y€ CONTACT When you look at peo- 
ple, they become less frightening. Remember, too, that 
it is easier for the audience to listen to someone when 
that person is looking at them. Find a few friendly faces 
around the room, and imagine that you are talking to 


each of these people individually. 


NOTICE YOUr NONVeErBaL COMMUNICa- 
TION, YOU BODY LANGUAGE Be aware of what 
your body is telling your audience. Contrived or staged 
gestures will look dishonest. Hands in pockets, twisting 
your hair, chewing gum, or leaning against a wall will all 


make you appear less polished than you want to. 


WaTCH THE TIME You can increase the impact 


of your words by keeping track of the time during your 


speech. It’s better to end early than to run late. 


PAUSE WHEN aPPYOPILIaTEe Beginners some- 
times feel that they have to fill every moment with the 
sound of their voice. Release that expectation. Give 


your listeners a chance to make notes and absorb what 
you say. 


Have FUN. Chances are that if you lighten up and 


enjoy your presentation, so will your listeners. 


REFLECT ON 
YOUR PRESENTATION 


Review and reflect on your performance. 
Did you finish on time? Did you cover all 


of the points you intended to cover? Was the audience - 


attentive? Did you handle any nervousness effectively? é 
Welcome evaluation from others. Most of us find it dif- a 
ficult to hear criticism about our speaking. a 

O O Be aware of resisting such criticism, and E 
then let go of your resistance. Listening S 

7a) to feedback will increase your skill. 3 
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XXxIV SKILL PREP 


Learning 
Outcomes 


After studying this chapter, 
you will be ableto... 


Define crime and identify the 
different types of crime. 


Outline the three levels of 
law enforcement. 


List the essential elements of 
the corrections system. 


Explain the difference 
between the formal and 
informal criminal justice 
processes. 


Contrast the crime control 
and due process models. 


call 


pec 
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Warning signs 


During his time at Pima Community College in Tucson, Arizona, Jared Loughner was 
hardly a model student. Over a seven-month stretch in 2010, Loughner had no fewer 
than seven contacts with campus police. In one classroom incident, which led an 
officer to suggest that school administrators “keep an eye” on Loughner, he blurted out 
that dynamite ought to be strapped to baby suicide bombers. In another, Loughner con- 
fronted a teacher for giving him a B in her Pilates course. Following a bizarre argument 
over the meaning of the “number 6,” math instructor Ben McGahee began watching 
Loughner out of the corner of his eye. “I was afraid he was going to pull out a weapon,” 
said McGahee. 


College officials finally suspended Loughner in late September after he made a YouTube 
video describing Pima as “my genocide school” and calling it “one of the biggest scams 
in America.” The suspension did little to curtail Loughner’s pattern of disturbing behav- 
ior. He had a 9-millimeter bullet tattooed on his right shoulder blade. He posted incom- 
prehensible tutorials concerning U.S. currency on the Internet. He purchased a Glock 
19 semiautomatic pistol and took pictures of himself posing with the gun while wearing 

; nothing but a bright red G-string. 


Then, at 5 a.m. on the morning of January 8, 2011, Loughner posted a chilling message 
on his Myspace page: “Goodbye. Dear friends . . . please don’t be mad at me.” Several 

hours later, he opened fire with his Glock 

19 into a crowd that had gathered outside 

a supermarket to “meet-and-greet” Arizona 
congresswoman Gabrielle Giffords. Before 
being wrestled to the ground, Loughner 
killed six of the attendees and wounded 
thirteen, including Giffords, who was 
shot in the head. “It wasn’t a case of 
‘Gee, no one saw this coming,” said 
Randy Borum, a violent crime expert 
at the University of South Florida, 
referring to Loughner’s behavior lead- 
ing up to the tragedy. “People saw it. 
But the question then was, what do 

you do about it? Who do you call?” 


ARCHIE CARPENTER/UPI /Landov 


ictable? (Photo by John Moore/Getty Images) 


By all accounts, Pima 
Crime An act that violates ' 
criminal law and is punishable 
by criminal sanctions. 


Community College offi- 
cials had taken the threat 
posed by Jared Loughner 
seriously. The school’s 
Behavior Assessment Committee had identified him as 
a “person of concern,” which led to his eventual suspen- 
sion. Just a week before Loughner’s shooting rampage, 
college police commander Manny Amado announced 
plans to circulate the twenty-two-year-old’s photo to 
staff members as a precautionary measure.’ The prob- 
lem, perhaps, was that Pima officials had failed to warn 
local law enforcement about Loughner’s behavior. Even 
if they had issued a warning, it seems unlikely that it 
would have been heeded. “Students get kicked out of 
school for a multitude of reasons,” says security expert 
Dan Borelli. “That doesn’t necessarily mean that they're 
going to go kill somebody.” 

The Loughner case raises several other interesting 
issues. First, a number of observers believe that his odd 
behavior in the months leading up to the massacre can 
be attributed to a form of delusional thinking known as 
schizophrenia. In Chapter 2, we will address the ques- 
tion of whether mental illness causes criminal behavior. 
Second, if Loughner is mentally ill, how should he be 


punished for his actions? In Chapter 4, you will learn 


about the insanity defense and its place in American 


criminal courts. Finally, if ultimately found guilty on 
several charges of murder and attempted murder, should 
Loughner be put to death? As we shall see in Chapter 11, 
capital punishment is one of the more hotly debated top- 
ics in criminal justice. 

As you proceed through this textbook, you will see 
that few aspects of crime and Justice are ever simple, 
even though you may have clear opinions about them. In 
this first chapter, we will introduce you to the criminal 
justice system by discussing its structure, the values 
that it is designed to promote, and the most challenging 


issues it faces today. 


éWHAT IS CRIME? 


Three years before he opened fire on Gabrielle Giffords 
and his other victims, Jared Loughner was arrested on a 
minor drug charge related to marijuana use. For all his 
“creepy, “very hostile,” and “suspicious” behavior, this 
was the only criminal wrongdoing in Loughner’s past. 
Throughout this textbook, the word crime will only be 
used to describe a certain category of behavior that goes 
beyond making inappropriate comments in a classroom 
or on the Internet. In general, a crime can be defined 
as a wrong against society proclaimed by law and, if 
committed under certain circumstances, punishable by 
society. One problem with this defini- 
tion, however, is that it obscures the 
complex nature of societies. A society 
is not static—it evolves and changes, 
and its concept of criminality evolves 
and changes as well. Different societies 
can have vastly different ideas of what 
constitutes a crime. In 2010, for exam- 
ple, Thai police arrested Thanthawut 
Thaweevarodomkul for operating a Web 


Thirty states have laws banning 
texting while driving, with penalties 
ranging from fines to jail sentences. 
What are the arguments for and 
against making the sort of behavior 
shown in this photo a crime and 
punishing it with criminal sanctions? 
(AP Photo/Elaine Thompson) 


site that allegedly disparaged King Bhumibol Adulyadej. 
Thailand’s criminal code prohibits anyone from 
“defaming” or “insulting” a member of the country’s 
royal family. Such legislation protecting public figures 
from criticism would not be allowed in the United States 
because of our country’s long tradition of free speech. 

To more fully understand the concept of crime, it 
will help to examine the two most common models of 
how society “decides” which acts are criminal: the con- 


sensus model and the conflict model. 


THE CONSENSUS MODEL 


The term consensus refers to general agreement among 
the majority of any particular group. Thus, the consensus 
model rests on the assump- 
tion that as people gather 
together to form a society, 
its members will naturally 
come to a basic agreement 
with regard to shared norms 
(standards of behavior) and 
values. Those individuals 
whose actions are deviant (do 
not conform to the estab- 
lished norms and values) are 
considered to pose a threat 
to the well-being of society as a whole and must be 
sanctioned (punished). The society passes laws to con- 
trol and prevent deviant behavior, thereby setting the 


boundaries for acceptable behavior within the group. 


Public Morality The consensus model, to a certain 
extent, assumes that a diverse group of people can have 
similar morals. That is, they share an ideal of what is 
“right” and “wrong.” Consequently, as public attitudes 
toward morality change, so do laws. In colonial times, 
those found guilty of adultery were subjected to corporal 
punishment. A century ago, one could walk into a phar- 
macy and purchase heroin. Today, social attitudes have 
shifted to consider adultery a personal issue, beyond 
the authority of the state, and to consider the sale of 


heroin a criminal act. 


Public Pressure Sometimes, a consensus forces 


the government to move more quickly. In the autumn 


of 2010, national media 
outlets began to focus 
on the negative effects 
of Four Loko, a 23.5- 
ounce canned beverage 
that combined the alco- 
hol content of nearly six 
servings of beer and a 
strong dose of caffeine. 


Popular on college cam- 


Consensus Model A 
criminal justice model in which 
the majority of citizens in a society 
share the same values and beliefs. 


Morals Principles of right and 
wrong behavior, as practiced by 
individuals or by society. 


Conflict Model A criminal 
justice model in which the content 
of criminal law is determined by 
the groups that hold economic, 
political, and social power in a 


ae . community. 
puses, this “blackout in 


a can” was blamed for 

the hospitalization of nearly two dozen students with 

alcohol poisoning. By the end of the year, bowing to 

public pressure, the federal government and several 

state governments had banned the sale of Four Loko and 

other similar drinks. (CAREER 
TIP: The federal government 
employs law enforcement 
agents called consumer safety 
officers to investigate reports 
of injury, illness, or death 
caused by certain consumer 


products.) 


THE CONFLICT MODEL 


Some people reject the consensus model on the ground 
that moral attitudes are not constant or even consistent. 
In large, democratic societies such as the United States, 
different groups of citizens have widely varying opin- 
ions on controversial issues of morality and criminal- 
ity, including abortion, the war on drugs, immigration, 
and assisted suicide. These groups and their elected 
representatives are constantly coming into conflict with 
one another. According to the conflict model, then, the 
most politically powerful segments of society—based on 
class, income, age, and race—have the most influence 
on criminal laws and are therefore able to impose their 
values on the rest of the community. 

Consequently, what activity is deemed criminal is 
determined by whichever group happens to be hold- 
ing power at any given time. Because certain groups do 
not have access to political power, their interests are 
not served by the criminal justice system. To give one 


example, with the exception of Oregon and Washington 
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State, physician-assisted 
Deviance Behavior that is 
considered to go against the 
norms established by society. 


suicide is illegal in the 
United States. Although 
opinion polls show that 
the general public is evenly 
divided on the issue,* several highly motivated inter- 
est groups have been able to convince lawmakers that 
the practice goes against America’s shared moral and 


religious values. 


AN INTEGRATED 
DEFINITION OF CRIME 


LO Considering both the consensus and conflict 
models, we can construct a definition of crime 
that will be useful throughout this textbook. For our 


purposes, crime is an action or activity that is 


1. Punishable under criminal law, as determined 
by the majority or, in some cases, by a powerful 


minority. 
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ee 


2. Considered an offense against society as a whole 
and prosecuted by public officials, not by victims 
and their relatives or friends. 


. Punishable by sanctions based on law that bring 


US 


about the loss of personal freedom or life. 


At this point, it is important to understand the dif- 
ference between crime and deviance, or behavior that 
does not conform to the norms of a given community or 
society. Deviance is a subjective concept, in that some 
segments of society may think that smoking marijuana 
or killing animals for clothing and food is deviant 
behavior. Deviant acts become crimes only when soci- 
ety as a whole, through its legislatures, determines that 
those acts should be punished—as is the situation today 
in the United States with using illegal drugs but not with 
eating meat. Furthermore, not all crimes are consid- 
ered particularly deviant. For example, little social dis- 
approval is attached to those who fail to follow the letter 


of parking laws. In essence, criminal law reflects those 


ee ‘ 
There is no such 


crime as a crime of thought; \ 
there are only crimes of 
action. 


SY CLARENCE DARROW, 
American Attorney (1857 - 1938) 


ad 
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acts that we, as a society, agree are so unacceptable that 


steps must be taken to prevent them from occurring. 


TYPES OF CRIME 


The manner in which crimes are classified depends on 
their seriousness. Federal, state, and local legislation 
has provided for the classification and punishment 
of hundreds of thousands of different criminal acts, 
ranging from jaywalking to first degree murder. For 
general purposes, we can group criminal behavior into 
six categories: violent crime, property crime, public 
order crime, white-collar crime, organized crime, and 


high-tech crime. 


Violent Crime Crimes against persons, or violent 
crimes, have come to dominate our perspectives on 


crime. There are four major categories of violent crime: 


Murder, or the unlawful killing of a human being. 
Sexual assault, or rape, which refers to forced 
actions of a sexual nature against an unwilling 
participant. 

e Assault and battery, two separate acts that 
cover situations in which one person physically 
attacks another (battery) or, through threats, 
intentionally leads another to believe that he or 
she will be physically harmed (assault). 

e Robbery, or the taking of funds, personal 
property, or any other article of value from a 


person by means of force or fear. 


As you will see in 
Chapter 4, these violent 
crimes are further clas- 
sified by degree, depend- 
ing on the circumstances 
surrounding the criminal 
act. These circumstances 
include the intent of the 
person committing the 
crime, whether a weapon 
was used, and (in cases 
other than murder) the 
level of pain and suffering 


experienced by the victim. 


Property Crime The 


Murder The unlawful killing 
of one human being by another. 


Sexual Assault Forced or 
coerced sexual intercourse (or 
other sexual acts). 


Assault A threat or an 
attempt to do violence to 
another person that causes 
that person to fear immediate 
physical harm. 


Battery The act of physically 
contacting another person with 
the intent to do harm, even if 
the resulting injury is minor. 


Robbery The act of taking 
property from another person 
through force, threat of force, or 
intimidation. 


most common form of 
criminal activity is property crime, or those crimes in 


which the goal of the offender is some form of economic 


In 2010, eighty-eight-year-old Roy Charles Laird per- 
formed what a family member described as 

a “mercy killing” by fatally shooting his ill, long- 
suffering, eighty-six-year old wife, Clara, at her 
nursing home in Seal Beach, California. Why is it 
important that Laird be charged with the crime of 
murder, whatever his motives? (AP Photo/Orange County 


Sheriff’s Department) 
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gain or the damaging of 
Larceny The act of taking 
property from another person 
without the use of force with 
the intent of keeping that 
property. 


property. Pocket picking, 
shoplifting, and the steal- 
ing of any property that is 
not accomplished by force 
Burglary The act of P J 
breaking into or entering a 

structure (such as a home or 
office) without permission for 


the purpose of committing a 
crime. 


Public Order 

Crime Behavior that has 
been labeled criminal because 
it is contrary to shared social 
values, customs, and norms. 


White-Collar 

Crime Nonviolent crimes 
committed by business entities 
or individuals to gain a personal 
or business advantage. 


are covered by laws against 
larceny, also known as 
theft. Burglary refers to the 
unlawful entry of a struc- 
ture with the intention of 
committing a serious crime 
such as theft. Motor vehicle 
theft describes the theft or 
attempted theft of a motor 
vehicle, including all cases 
in which automobiles are 
taken by persons not hav- 
ing lawful access to them. 
Arson, also a property crime, involves the willful and 
malicious burning of a home, automobile, commercial 


building, or any other construction. 


Public Order Crime The concept of public order 
crimes is linked to the consensus model discussed 
earlier. Historically, societies have always outlawed 
activities that are considered contrary to public values 
and morals. Today, the most common public order 
crimes include public drunkenness, prostitution, gam- 
bling, and illicit drug use. These crimes are sometimes 
referred to as victimless crimes because they often harm 
only the offender. As you will see throughout this text- 
book, however, that term is rather misleading. Public 
order crimes may create an environment that gives rise 


to property and violent crimes. 


White-Collar Crime Business-related 
crimes are popularly referred to as white- 
collar crimes. The term white-collar 
crime is broadly used to describe an ille- 


gal act or series of acts committed by an 


What are some of the justifications for 
punishing white-collar criminals such as 
Bernard L. Madoff, right, with lengthy 
prison sentences? (Timothy A. Clary/AFP/Getty 


Images) 
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TEST prep 


Professors usually lecture on subjects 
they think are important, so those 
same subjects are also likely to 
be on the exam. Therefore, be 
sure to take extensive notes 

in class. Then, review your 
notes thoroughly as part of 
your exam preparation. 


individual or business entity using some nonviolent 
means to obtain a personal or business advantage. 
Examples include various types of fraud and embezzle- 
ment, in which an individual uses her or his position 
within an organization to steal the employer's funds 
or other property. Although the extent of white-collar 
crime is difficult to determine with any certainty, the 
Association of Certified Fraud Examiners estimates 
that this criminal activity costs businesses as much as 
$3 trillion a year worldwide.® The issue of white-collar 
crime was thrust into the spotlight several years ago 


when Bernard L. Madoff (see photo below) was sen- 


tenced to 150 years behind bars for defrauding inves- 
tors of $65 billion. 
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Organized Crime White-collar crime involves the 
use of legal business facilities and employees to commit 
illegal acts. For example, a bank teller can’t embezzle 
unless he or she is first hired as a legal employee of 
the bank. In contrast, organized crime describes ille- 
gal acts by illegal organizations, usually geared toward 
satisfying the public’s demand for unlawful goods and 
services. Organized crime broadly implies a conspira- 
torial and illegal relationship among any number of 
persons engaged in unlawful acts. More specifically, 


groups engaged in organized crime employ criminal 
tactics such as violence, corruption, and intimida- ~~ 


tion for economic gain. The hierarchical structure 

of organized crime operations often mirrors that of 
legitimate businesses, and, like any corporation, these 
groups attempt to capture a sufficient percentage of any 
given market to make a profit. For organized crime, the 
traditional preferred markets are gambling, prostitution, 
illegal narcotics, and loan sharking (lending funds at 
higher-than-legal interest rates), along with more recent 


ventures into counterfeiting and credit-card scams. 


High-Tech Crime The newest variation on crime is 
directly related to the increased presence of comput- 
ers in everyday life. The Internet, with approximately 
2 billion users worldwide, is the site of numerous cyber 
crimes, such as selling pornographic materials, solicit- 
ing minors, and defrauding consumers through bogus 
financial investments. The dependence of businesses 
on computer operations has left corporations vulner- 
able to sabotage, fraud, embezzlement, and theft of 
proprietary data. We will address cyber crime in much 


greater detail in Chapter 17. 


Defining which actions are to be labeled “crimes” is 
only the first step in safeguarding society from criminal 
behavior. Institutions must be created to apprehend 
alleged wrongdoers, to determine whether these per- 


sons have indeed committed crimes, and to punish 


“Organized crime ickes in 


over forty billion dollars a year. This 
is quite a profitable sum, especially 
when one considers that the Mafia 


spends very little for office supplies. ”’ 


—WOODY ALLEN, AMERICAN HUMORIST 


—_ 


those who are found guilty according to society's wishes. 
These institutions combine to form the criminal justice 
system. As we begin our examination of the American 
criminal justice system in this introductory chapter, it is 


important to have an idea of its purpose. 


THE PURPOSE OF THE 
CRIMINAL JUSTICE SYSTEM 


In 1967, the President's Commission on Law 
Enforcement and Administration of Justice stated 
that the criminal justice system is obliged to enforce 
accepted standards of conduct so as to “protect indi- 
viduals and the community.”° Given this general man- 
date, we can further separate the purpose of the modern 


criminal justice system into three general goals: 


1. To control crime. 
2. To prevent crime. 


3. To provide and maintain justice. 


Controlling and Preventing Crime Although 
many observers differ 


on the precise meth- O ized Crime Illegal 
acts carried out by illegal 
organizations engaged in the 
market for illegal goods or 
services. 

Criminal Justice 
System The interlocking 
network of law enforcement 
agencies, courts, and 
corrections institutions designed 
to enforce criminal laws. 


ods of reaching them, 
the first two goals are 
fairly straightforward. By 
arresting, prosecuting, 
and punishing wrong- 
doers, the criminal jus- 
tice system attempts 


to control crime. In the 
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process, the system also 
Justice The quality of 
fairness that must exist in 
the processes designed to 
determine whether citizens are 
guilty of criminal wrongdoing. 


hopes to prevent new 
crimes from taking place. 
The prevention goal is 
5 Heed: eat often used to justify harsh 
government in which a written 
constitution provides for a 
division of powers between a 


central government and several 
regional governments. 


punishments for wrong- 
doers, which some see 
as deterring others from 
committing similar crim- 


inal acts. 


Maintaining Justice The third goal—providing 
and maintaining justice—is more complicated, largely 
because justice is a difficult concept to define. Broadly 
stated, justice means that all citizens are equal before the 
law and that they are free from arbitrary arrest or seizure 
as defined by the law. In other words, the idea of justice 
is linked with the idea of fairness. Above all, we want our 
laws and the means by which they are carried out to be fair. 
Justice and fairness are subjective terms. Different 
people may have different concepts of what is just and 
fair. If a woman who has been beaten by her husband 
retaliates by killing him, what is her just punishment? 
Reasonable persons could disagree, with some think- 
ing that the homicide was justified and that the woman 
should be treated leniently. Others might insist that 
she should not have taken the law into her own hands. 
Police officers, judges, prosecutors, prison administra- 
tors, and other employees of the criminal justice system 
must decide what is “fair.” Sometimes, their course of 
action is obvious. Often as we shall see, it is not. 
Society places the burden of controlling crime, 
preventing crime, and determining fairness on those 
citizens who work in the three main institutions of the 
criminal justice system: law enforcement, courts, and 
corrections. In the next section, we take an introductory 
look at these institutions and their roles in the criminal 


justice system as a whole. 


THE STRUCTURE OF THE 
CRIMINAL JUSTICE SYSTEM 


To understand the structure of the criminal justice sys- 
tem, you must understand the concept of federalism, 
which means that government powers are shared by 


the national (federal) government and the states. The 
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framers of the U.S. Constitution, fearful of tyranny and 
a too-powerful central government, chose the system 
of federalism as a compromise. The appeal of federal- 
ism was that it established a strong national government 
capable of handling large-scale problems while allowing 
for state powers and local traditions. For example, earlier 
in the chapter we noted that physician-assisted suicide, 
banned in most of the country, is legal in Oregon and 
Washington State. Several years ago, the federal govern- 
ment challenged the decision made by voters in those two 
states to allow the practice. The United States Supreme 
Court sided with the states, ruling that the principle of 
federalism supported their freedom to differ from the 
majority viewpoint in this instance.? 

The Constitution gave the national government 
certain express powers, such as the power to coin 
money, raise an army, and regulate interstate com- 
merce. All other powers were left to the states, including 
police power, which allows the states to enact whatever 
laws are necessary to protect the health, morals, safety, 
and welfare of their citizens. As the American criminal 
justice system has evolved, the ideals of federalism 
have ebbed somewhat. In particular, the powers of 
the national government have expanded significantly. 
Crime is still primarily a local concern, however, and 
the majority of all employees in the criminal justice 
system work for local government (see Figure 1.1 on 
the facing page). 


Law Enforcement The ideals of federalism can be 
clearly seen in the local, state, and federal lev- 
ee els of law enforcement. Although agencies from 
the different levels cooperate if the need arises, 
they have their own organizational structures and tend 
to operate independently of one another. We briefly 


introduce each level of law enforcement here and cover 


the levels in more detail in Chapters 5, 6, and vp 


Local and County Law Enforcement On the 
local level, the duties of law enforcement agencies are 
split between counties and municipalities. The chief 
law enforcement officer of most counties is the county 
sheriff. The sheriff is usually an elected post, with a 
two- or four-year term. In some areas, where city and 
county governments have merged, there is a county 
police force, headed by a chief of police. The bulk of 
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Figure 1.1 Local, State, and Federal Employees in Our Criminal Justice System 
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Source: Bureau of Justice Statistics, Justice Expenditure and Employment in the United States, 2006 (Washington, D.C.: U.S. Department of Justice, 


December 2008), Table 2. 


all police officers in the United States are employed by 
municipalities. The majority of these forces consist of 
fewer than ten officers, though a large city such as New 
York may have a police force of about 38,000. 

Local police are responsible for the nuts and bolts of 
law enforcement work. They investigate most crimes and 
attempt to deter criminal activity through patrol activi- 
ties. They apprehend criminals and participate in trial 
proceedings, if necessary. Local police are also charged 
with keeping the peace, a broad set of duties that includes 


crowd and traffic control and the resolution of minor 


JOB DESCRIPTION: 


® Protect the lives and property of citizens in the 
community. 


® Maintain order, catch those who break the law, and 
strive to prevent crimes. 


® Testify at trials and hearings. 


WHAT KIND OF TRAINING IS REQUIRED? 


®@ Almost every police department requires that 
applicants be high school graduates, and an increasing 
number of departments expect a college degree. 


® Minimum height, weight, eyesight, and hearing 
requirements, as well as the passage of physical 
examinations and background checks. 


® Graduation from a 
police academy. 


ANNUAL SALARY RANGE? 
® $30,000-$80,000 


For additional information, 


visit: 


www.bls.gov/oco/ 
ocosl60.htm. 


conflicts between citizens. In many areas, local police 
have the added obligation of providing social services 


such as dealing with domestic violence and child abuse. 


State Law Enforcement Hawaii is the only state 
that does not have a state law enforcement agency. 
Generally, there are two types of state law enforce- 
ment agencies: those designated simply as state police 
and those designated as highway patrols. State highway 


patrols concern themselves mainly with infractions on 


public highways and freeways. Other state law enforcers 
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include fire marshals, who investigate suspicious fires 
and educate the public on fire prevention; and fish, 
game, and watercraft wardens, who police a state’s 
natural resources and often oversee its firearms laws. 
Some states also have alcoholic beverage control offi- 
cers, as well as agents who investigate welfare and food 


stamp fraud. 


Federal Law Enforcement The enactment of new 
national antiterrorism, gun, drug, and violent crime 
laws over the past forty years has led to an expansion in 
the size and scope of the federal government’s partici- 
pation in the criminal justice system. The Department 
of Homeland Security, which we will examine in detail 
in Chapters 5 and 16, combines the police powers of 
twenty-four federal agencies to protect the United States 
from terrorist attacks. Other federal agencies with police 
powers include the Federal Bureau of Investigation 
(FBI), the Drug Enforcement Administration, the U.S. 
Secret Service, and the Bureau of Alcohol, Tobacco, 
Firearms and Explosives (ATF). 

In fact, almost every federal agency, including the 
postal and forest services, has some kind of police power. 
Unlike their local and state counterparts, 
federal law enforcement agencies 
operate throughout the United States. 
In November 2010, for example, the 
FBI conducted a nationwide sweep to 
remove children from the illegal sex 
trade, rescuing sixty-nine teenage pros- 
titutes and arresting more than 880 sus- 
pects in cities from Miami to Detroit to 
Seattle. Federal agencies are also avail- 
able to provide support for overworked 
local police departments, as was nec- 
essary several years ago when agents 


from the ATF joined forces with the 


A sheriff’s deputy, left, and a local 
police officer open fire on a trailer 
in Enon Beach, Ohio, on January 

1, 2011. What is the main differ- 
ence between local and federal 

law enforcement agents? How does 
this difference reflect the concept of 
federalism? (AP Photo/Springfield News-Sun, 
Marshall Gorby) 


Coatesville (Pennsylvania) Police Department to combat 
a series of arson attacks that had plagued the city for fif- 
teen months. (CAREER TIP: Certified arson investigators are 
trained to read the clues left by suspicious fires and deter- 
mine their causes. In the words of one arson specialist, “Fire 


does not destroy evidence—it creates it.”) 


The Courts The United States has a dual court system. 
In other words, we have two independent judicial sys- 
tems, one at the federal level and one at the state level. 
In practice, this translates into fifty-two different court 
systems: one federal court system and fifty different 
state court systems, plus that of the District of Columbia. 
The federal system consists of district courts, circuit 
courts of appeals, and the United States Supreme Court. 
The state systems include trial courts, intermediate 
courts of appeals, and state supreme courts. 

The criminal court and its work group—the judge, 
prosecutors, and defense attorneys—are charged with the 
weighty responsibility of determining the innocence or 
guilt of criminal suspects. We will cover these important 


participants, their roles in the criminal trial, and the 


court system as a whole in Chapters 8, 9, 10, and 11. 


My, sua e Community-based corrections have increased in 
It Is the spirit . popularity as jails and prisons have been plagued 
and not the form 
of the law that 
keeps justice alive.” 
Be 


EARL WARREN, 
American jurist 
1891-1974 


with problems of funding and overcrowding. 
Community-based correctional facilities include 
halfway houses, residential centers, and work- 
release centers; they operate on the assumption 
that all convicts do not need, and are not 


benefited by, incarceration in jail or prison. 


The majority of those inmates released from incar- 
ceration are not finished with the correctional system. 
The most frequent type of release from a jail or prison 
is parole, in which an inmate, after serving part of his 
or her sentence in a correctional facility, is allowed to 
serve the rest of the term in the community. Like some- 
one on probation, a parolee must conform to certain 
conditions of freedom, with the same consequences 
if these conditions are not followed. Issues of proba- 


tion, incarceration, community-based corrections, and 


(Paul Kooi/iStockphoto) 


parole will be covered in Chapters 12, 13, and 14. 


Corrections Once the court system convicts and sen- 
tences an offender, she or he is delegated to the THE CRIMINAL 
corrections system. Depending on the serious- JUSTICE PROCESS 


ness of the crime and their individual needs, $ 
; : In its 1967 report, the President’s Commission on Law 
offenders are placed on probation, incarcerated, or 
; , Pony, Enforcement and Administration of Justice asserted 
transferred to community-based corrections facilities. ee Tan 

‘ i that the criminal justice system 

e Probation, the most common correctional 


treatment, allows the offender to return to the is not a hodgepodge of random actions. It is rather a 


: : ae continuum—an orderly progression of events—some of 
community and remain under the supervision of ; = 
which, like arrest and trial, are highly visible and some of 


an agent of the court known as a probation officer. which, though of great importance, occur out of public view.® 


While on probation, the offender must follow 


certain rules of conduct. When probationers faa The commission's assertion that the criminal jus- 


tice system is a “continuum” is one that 


to follow these rules, they may be incarcerated. 


e Ifthe offender’s sentence includes a period many observers would challenge.? 


of incarceration, he or she will be remanded Some liken the criminal justice system 
(ordered to go) to a correctional facility for 


a certain amount of time. Jails hold those 


to a sports team, which is the sum of 


convicted of minor crimes with relatively 


short sentences, as well as those 
CAREER TIP: For those inter- 


ested in both a military and 


© 


: == eo 


awaiting trial or involved in certain 


court proceedings. Prisons house those 


convicted of more serious crimes serving a law enforcement career, 


me) 


longer sentences. Generally speaking, the U.S. Army’s Criminal 


counties and municipalities administer Investigation Command is 


jails, while prisons are the domain of responsible for investigating crimes 


involving military personnel. 


U.S. Army Photo by Jeffrey Castro 


federal and state governments. 
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System A set of interacting 
parts that, when functioning 
properly, achieve a desired 


Discretion The ability of 
individuals in the criminal justice 
system to make operational 
decisions based on personal Police 
judgment instead of formal 
rules. 


an indeterminable number of deci- 
sions, relationships, conflicts, and 
adjustments.'° Such a volatile mix 
is not what we generally associate police 
with a “system.” For most, the word 


system indicates a certain degree of 
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order and discipline. That we refer 
to our law enforcement agencies, 
courts, and correctional facilities as part of a system 


may reflect our hopes rather than reality. 


The Assembly Line Just as there is an idealized 
image of the criminal justice system as a smooth con- 
tinuum, there also exists an idealized version of the 
criminal justice process, or the procedures through which 
the criminal justice system meets the expectations 
of society. Professor Herbert Packer, for example, 
compared the idealized criminal justice process to an 
assembly line, 

down which moves an endless stream of cases, never stop- 

ping, carrying the cases to workers who stand at fixed sta- 

tions and who perform on each case as it comes by the same 

small but essential operation that brings it one stop closer to 


being a finished product, or, to exchange the metaphor for 
the reality, a closed file.” 


As Packer himself was wont to point out, the daily oper- 
ations of criminal justice are not nearly so perfect. In 
this textbook, the criminal justice process will be exam- 
ined as the end product of thousands of decisions made 
by police officers, courtroom workers, and correctional 
administrators. It should become clear that, in fact, 
the criminal justice process functions as a continuous 


balancing act between its formal and informal nature. 


The Formal Criminal Justice Process In 


Packer's image of assembly-line justice, each step of the 
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vA Enforce laws 

S Investigate specific crimes 

A: Search people or buildings 
Arrest or detain people 


Prosecutors 
JS File charges against suspects 
brought to them by the 


J Drop cases 
J Reduce charges 


Figure 1.2 Discretion in the Criminal Justice System 

Criminal justice officials must make decisions every day concerning 
va their duties. The officials listed below, whether they operate on a local, 
state, or federal level, rely heavily on discretion when meeting the 


following responsibilities. 


Judges 

si Set conditions for pretrial 
release 

JY Accept pleas 

i Dismiss charges 

JY Impose sentences 


Correctional Officials 
JS Assign convicts to prison or jail 
J Punish prisoners who misbehave | 
ve Reward prisoners who 

behave well 


formal process “involves a series of routinized 


operations whose success is gauged primarily 
by their tendency to pass the case along to a 


successful conclusion. ”!* 


The Informal Criminal Justice Process Each 
step in the process is the result of a series of decisions 
that must be made by those who work in the criminal 
justice system. This discretion—which can be defined 
as the authority to choose between and among alterna- 
tive courses of action—leads to the development of the 


informal criminal justice process, discussed below. 


Discretionary Basics One New York City pub- 
lic defender called his job “a pressure cooker.” That 
description could apply to the entire spectrum of the 
criminal justice process. Law enforcement agencies do 
not have the staff or funds to investigate every crime; they 
must decide where to direct their restricted resources. 
Increasing caseloads and a limited amount of time in 
which to dispose of them constrict many of our nation’s 
courts. Overcrowding in prisons and jails affects both 
law enforcement agencies and the courts—there is sim- 
ply not enough room for all convicts. 

The criminal justice system uses discretion to alle- 
viate these pressures. Police decide whether to arrest 
a suspect; prosecutors decide whether to prosecute; 


magistrates decide whether there is sufficient probable 


cause for a case to go to a jury; and judges decide on sen- 
tencing, to mention only some of the occasions when 
discretion is used. (See Figure 1.2 on the facing page for 
a description of some of the more important discretion- 
ary decisions.) Collectively, these decisions are said to 
produce an informal criminal justice system because dis- 
cretion is informally exercised by the individual and is 
not enclosed within the rigid confines of the law. 

Even if prosecutors believe that a suspect is guilty, 
they may decide not to prosecute if the case is weak or if 
they know that the police erred in the investigative pro- 
cess. In most instances, prosecutors will not squander 
the scarce resource of court time on a case they might 
not win. Some argue that the informal process has 
made our criminal justice system more just. Given the 
immense pressure of limited resources, the argument 
goes, only rarely will an innocent person end up before 


a judge and jury.’ 


Discretionary Values Of course, not all discretion- 
ary decisions are dictated by the scarcity of resources. 
Sometimes, discretion is based on policy considerations. 
For example, many participants in Hempfest, an annual 
festival in Seattle, Washington, smoke marijuana in public 
without fear of arrest because that city’s police depart- 
ment de-emphasizes arrests for minor drug possession. "4 
Furthermore, employees of the criminal justice system 
may make decisions based on their personal values, which, 
depending on what those values are, may make the system 
less just in the eyes of some observers. For that reason, dis- 
cretion is closely connected to questions of ethics in crimi- 
nal justice and will be discussed in that context throughout 
this textbook. 


The “Wedding Cake” Model of Criminal 
Justice Some believe that the prevailing informal 
approach to criminal justice creates a situation in which 
all cases are not treated equally. As anecdotal evidence, 
they point to a cultural landmark in the American 
criminal justice system—the highly publicized O. J. 
Simpson trial of 1995, during which the wealthy, famous 
defendant had an experience far different from that of 
most double-murder suspects. To describe this effect, 
criminal justice researchers Lawrence M. Friedman 
and Robert V. Percival came up with a “wedding cake” 
model of criminal justice.’5 This model posits that 


discretion comes to bear 

“Wedding Cake” 

Model A wedding cake— 
shaped model that explains how 
different cases receive different 
treatment in the criminal justice 
system. 


depending on the relative 
importance of a particu- 
lar case to the decision 
makers. Like any wed- 
ding cake, Friedman and 
Percival’s model has the 
smallest layer at the top and the largest at the bottom 
(see Figure 1.3 below). 


1. The “top” layer consists of a handful of 
“celebrated” cases that attract the most attention 
and publicity. Recent examples of top-level 
cases include the trials of Brian David Mitchell, 
convicted of kidnapping fourteen-year-old 
Elizabeth Smart in Salt Lake City, Utah; of Rachel 
Wade of Pinellas Park, Florida, who was sentenced 
to twenty-seven years in prison for murdering a 
romantic rival (see photo on the next page); and of 
Casey Anthony, found not guilty by a Clearwater, 
Florida, jury of suffocationg her two-year-old 
daughter and dumping the girl’s body in the 
woods. (CAREER TIP: If you are more interested in 
writing or talking about crimes than solving them, 
you could report on these types of stories for the 
media as an investigative crime journalist.) 

2. The second layer consists of “high-profile” 


felonies. A felony is a serious crime such as murder, 


Figure 1.3 The Wedding Cake Model 


1. The “celebrated” cases 


aE 


2. Serious or 
“high-profile” felonies 


3. Less serious or 
“ordinary” felonies 


4. Misdemeanors 
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rape, or burglary. This layer includes crimes 
committed by persons with criminal records, 
crimes in which the victim was seriously injured, 
and crimes in which a weapon was used, as well 

as crimes in which the offender and victim were 
strangers. These types of felonies are considered 
high profile because they usually draw a certain 
amount of public attention, which puts pressure on 
the prosecutors to bring such a case to trial instead 


of accepting a guilty plea for a lesser sentence. 


eS) 


The third layer consists of “ordinary” felonies, 
which include less violent crimes such as 
burglaries and thefts or even robberies in which 
no weapon was used. Because of the low profile of , 
the accused—usually a first-time offender who has 
had a prior relationship with his or her victim— 
these “ordinary” felonies often do not receive the 


full formal process of a trial. 


Why do high-profile trials, such as the one involving 
Rachel Wade, below, give the public an unrealistic 
view of the average criminal trial? (s70/ZUMA Press/ 


Newscom) 


4. Finally, the fourth layer consists of misdemeanors, 
or crimes less serious than felonies. Misdemeanors 
include petty offenses such as shoplifting, disturb- 
ing the peace, and violations of local ordinances. 
More than three-quarters of all arrests made by 


police are for misdemeanors. 


The irony of the wedding cake model is that the 
cases on the top level come closest to meeting our stan- 
dards of ideal criminal justice. In these celebrated tri- 
als, we get to see committed (and expensive) attorneys 
argue minute technicalities of the law, sometimes for 
days on end. The further one moves down the layers 
of the cake, the more informal the process becomes. 
Though many of the cases in the second layer are 
brought to trial, only rarely does this occur for the less 
serious felonies in the third level of the wedding cake. 
By the fourth level, cases are dealt with almost com- 
pletely informally, and the end goal appears to be speed 
rather than what can be called “justice.” 

Public fascination with celebrated cases obscures 
a truth of the informal criminal justice process: trial 
by jury is relatively rare (only about 5 percent of those 
arrested for felonies go to trial). Indeed, most cases are 
disposed of with an eye more toward convenience than 
ideals of justice or fairness. Consequently, the summary 
of the criminal justice system provided by the wedding 
cake model is much more realistic than the impression 


many Americans have obtained from the media. 


¢WHICH IS MORE 


If the general conclusion of the wedding cake model—that 
some defendants are treated differently from 
others—bothers you, then you probably question the val- 
ues of the system. Just as individuals have values—a belief 
structure governing individual conduct—our criminal 
justice system can be said to have values, too. These val- 
ues form the foundation for Herbert Packer’s two models 


of the criminal justice system, which we discuss next. 
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CRIME CONTROL 
AND DUE PROCESS: 
TO PUNISH OR PROTECT? 


In his landmark book The Limits of the Criminal Sanction, 
Herbert Packer introduced two models for the American 
criminal justice system: the crime control model and 
the due process model.'© The underlying value of the 
crime control model is that the most important function 
of the criminal justice process is to punish 


and repress criminal conduct. Though not in 


direct conflict with crime control, the under- 
lying values of the due process model focus more on 
protecting the civil rights of the accused through legal 
restraints on the police, courts, and corrections. Civil 
rights are those rights guaranteed to all Americans in 
the U.S. Constitution. 


The Crime Control Model Under the crime 
control model, law enforcement must be counted on 
to control criminal activity. Doing so is at best difficult, 
and probably impossible. For the crime control model to 


operate successfully, Packer writes, it 


must produce a high rate of apprehension and conviction, 
and must do so in a context where the magnitudes being 
dealt with are very large and the resources for dealing with 


them are very limited."7 


In other words, the system must be quick and effi- 


cient. In the ideal crime control model, any suspect who 


Read textbook chapters actively! 
Underline the most important 
topics. Put a check mark 

next to material that you do re 
not understand. After aie: 
you have completed the = "§ : 
entire chapter, take 
a break. Then, work 
on better compre- 
hension of the check- 
marked material. 


most likely did not com- 
mit a crime is quickly 
jettisoned from the sys- 
tem, while those who are 
transferred to the trial 
process are convicted as 
quickly as possible. It 
was in this context that 
Packer referred to the 
criminal justice process 
as an assembly line. 


The crime control 


Civil Rights 

The personal rights and 
protections guaranteed by 

the Constitution, particularly the 
Bill of Rights. 


Crime Control 

Model A criminal justice 
model that places primary 
emphasis on the right of society 
to be protected from crime and 
violent criminals. 


Due Process Model 

A criminal justice model that 
places primacy on the right of 
the individual to be protected 


from the power of the 


model also assumes that government. 


the police are in a better 

position than the courts 

to determine the guilt of arrested suspects. Therefore, 
judges should operate on a “presumption of guilt” 
(that is, any suspect brought before the court is more 
likely guilty than not). Furthermore, as few restrictions 
as possible should be placed on police investigative 
and fact-gathering activities. The crime control model 
relies on the informality in the criminal justice system, 


as discussed earlier. 


The Due Process Model Packer likened the due 
process model to an obstacle course instead of an assem- 
bly line. Rather than expediting cases through the sys- 
tem, as is preferable in the crime control model, the due 
process model strives to make it more difficult to prove 
guilt. It rests on the belief that it is more desirable for 
society that ninety-nine guilty suspects go free than that 
a single innocent person be condemned.?® 

The due process model is based on the assumption 
that the absolute efficiency that is the goal of the crime 
control model can be realized only if the power of the 
state is absolute. Because fairness, and not efficiency, is 
the ultimate goal of the due process model, it rejects the 
idea of a criminal justice system with unlimited powers. 
As a practical matter, the model also argues that human 
error in any process is inevitable. As a result, the crimi- 
nal justice system should recognize its own capability 
of making mistakes and take all measures necessary 
to ensure that this fallibility does not impinge on the 
rights of citizens. 

Finally, whereas the crime control model relies 


heavily on the police, the due process model relies just 
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similar manner. 


3. Face recognition systems use a camera to record from thirty to eighty “markers” on a subject’s face, such as cheekbone 
formations, the width of the nose bridge, and the space between the eyes. 


4. Hand geometry scanners take and store as many as ninety different measurements, such as vein patterns, distance between 


knuckles, and the length and width of fingers. 


The use of biometrics is becoming more common in law enforcement. More than 2,100 sheriff’s departments in twenty-seven states 
are using iris recognition technology. Most take digital pictures of the eyes of people with Alzheimer’s disease and of children to help 
identify the subjects should they be abducted or become lost. Law enforcement officials in New Mexico scan the irises of convicted 
sex offenders to keep them from avoiding detection under false names. Experts predict that face recognition systems will eventually 
allow hidden cameras to check the identities of thousands of people shopping in a mall or taking a stroll in a city park. Furthermore, 
someday police officers will be able to take a photo of a suspect and instantaneously check the biometric markers against a database 


of millions for an identifying match. 


THINKING ABOUT BIOMETRICS 


What would be the benefits and drawbacks of a database that contained biometric information on every person in the United States? 
Why would the creation of such a database by the government signify adherence to the crime control model rather than the due 


process model? 


as heavily on the courts and their role in upholding the 
legal procedures of establishing guilt. The due process 
model is willing to accept that a person who is factually 
guilty will go free if the criminal justice system does 
not follow legally prescribed procedures in proving 
her or his guilt.'9 Therefore, the due process model 


relies on formality in the criminal justice system. 
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WHICH MODEL 
PREVAILS TODAY? 


Although both the crime control and the due process 
models have always been present to a certain degree, 
during different periods one has taken precedence 
over the other. The 1950s and 1960s, for instance, 


experienced a “due process revolution.” During those 
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decades, the United States Supreme Court placed 
severe limits on the ability of the police to gather evi- 
dence*° (discussed in Chapter 7) and provided those 
suspected of criminal behavior with unprecedented 
rights*’ (discussed in Chapter 9). Rising crime rates 
in the late 1970s and early 1980s led to increased 
pressure on politicians and judges to “get tough on 
crime,” which slowed down the due process revolu- 
tion considerably. The result was an explosion in the 
number of criminal suspects arrested, convicted, and 
incarcerated, a trend that we will reference often in 
this textbook. (Look at Figure 1.4 below to see how the 
number of prison and jail inmates in the United States 
has increased since the mid-1980s.) 

The events of September 11, 2001, when terrorists 
hijacked four commercial airliners and used the planes 
to kill more than 3,000 people in New York City, north- 


ern Virginia, and rural Pennsylvania, further cemented 


the crime control prin- 

Terrorism The use or 
threat of violence to achieve 
political objectives. 


ciples of the U.S. crimi- 
nal justice system. In the 


wake of the attacks, new Homeland Security A 
concerted national effort to 
prevent terrorist attacks within 
the United States and reduce 
the country’s vulnerability to 


terrorism. 


laws designed to protect 
America against further 
acts of terrorism gave 
law enforcement agents 
greater powers to inves- 
tigate and incarcerate suspects. As we will discuss in 
Chapter 16, the homeland security movement has, in 
many ways, transformed our criminal justice system. 
Due process ideals did finally resurface near the end of 
the past decade, in large part due to the recent financial 
crisis. As we will see later in this textbook, because 
of the high costs of incarceration, state officials are 
finding ways to keep offenders—especially nonviolent 


ones—out of prison. 


Figure 1.4 Prison and Jail Populations in the 


United States, 1985-2009 
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December 2010), Table 1, page 2. 
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Sources: Bureau of Justice Statistics, Correctional Populations in the United States, 1995 (Washington, 
D.C.: U.S. Department of Justice, June 1997), Table 1.1, page 12; and Bureau of Justice Statistics, 
Correctional Populations in the United States, 2009 (Washington, D.C.; U.S. Department of Justice, 
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Learning 
Outcomes 


After studying this chapter, 
you will be able to... 


Discuss the difference 
between a hypothesis and 
a theory in the context of 
criminology. 


Contrast positivism with clas- 
sical criminolog 


List and briefly explain the 
three branches of social pro- 
cess theory. 


Contrast the medical model 
of addiction with the criminal 
model of addiction. 


Explain the theory of the 
chronic offender and its 
importance for the criminal 
justice system. 


onaldo Sche jdt /AFP 
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There was little mystery as to who killed Kimmie Daily. Tyler Savage admitted to law 
enforcement officers that on August 17, 2010, he convinced the sixteen-year-old girl 
to follow him to a vacant lot in Puyallup, Washington, where he attacked and murdered 
her. The mystery was why he did it. Savage, eighteen years old, had a clean record and 
could provide no motive for investigators. “His criminal history went from 0 to 100 
miles an hour with one crime,” said Pierce County prosecutor Mark Lindquist. 


The only clue to Savage’s behavior came from his confession that after killing Daily, 
he returned home to play the online fantasy video game Dungeons and Dragons. “The 
defendant admitted some kind of connection between the murder and the video game,” 
Lindquist said. “I’m not clear at this point what exactly that connection is.” Savage is not 
the only young man to attribute his violent behavior to video games. In recent years, both 
Daniel Petric_of Wellington, Ohio (a seventeen-year-old who shot his parents, killing his 
mother), and Patrick-Morris of Klamath Falls, Oregon (a twenty-year-old who murdered 
Diego Aguilar with a shotgun), raised an addiction to violent video games as an explana- 

tion for their crimes in court. 


Many observers fear that by desensitizing users to acts of killing, dismembering, 
maiming, and sexual assault, video games such as Postal 2 and Grand Theft Auto IV can 
lead to violent conduct by frequent players. Lorain County 
common pleas judge James Burge, who presided 
‘“ over the trial of Daniel Petric mentioned in the 
previous paragraph, blamed Halo 3 for warping 
the teenager’s sense of reality. In this par- 
ticular video game, the judge noted, the 
player “can shoot these aliens, and 
they’re there again the next day.” 
Consequently, Burge concluded 
that Petric “had no idea, at the 
time he hatched this plot, that 
if he killed his parents, they 
would be dead forever.” 


(AP Photo/The News Tribune, Drew Perine) 


If violent video games are 
Criminology The scientific 
study of crime and the causes of 
criminal behavior. 


so dangerous, why isn't 
their sale banned, or at 


Criminologist A specialist | least restricted? In fact, 
in the field of crime and the 


causes of criminal behavior. 


a number of states have 


: tried to do so. The latest, 
Correlation The 


relationship between two 
measurements or behaviors 


that tend to move in the same bi 4 
direction. hibited businesses from 


California, passed a law 


several years ago that pro- 


selling or renting “violent” 

video games to minors. 
The statute defined a “violent” video game, in part, 
as one that allows the player to inflict serious injury 
“in an especially heinous, cruel or depraved manner 
that involves torture or serious physical abuse to the 
victim.” In passing this law, California lawmakers 
relied heavily on research done by experts showing the 
negative psychological effects on minors of repeated 
exposure to video game violence. In certain circum- 
stances, these experts contended, such exposure greatly 
increases the risk of antisocial, aggressive, and even 


criminal behavior.” 


The study of crime, or criminology, is rich with 
different theories as to why people commit crimes. 
In this chapter, we will discuss the most influential of 
these theories, some of which complement each other 
and some of which do not. We will also look at the 
various factors most commonly, if not always correctly, 
associated with criminal behavior. Finally, this chapter 
will address the question of relevance: What effect do 
theories of why wrongdoing occurs have on efforts to 


control and prevent crime? 


WHAT ago 
IS A THEORY? 


Criminologists, or researchers who study the causes 
of crime, warn against using models to predict violent 
behavior. After all, not every male teenager who spends 
an inordinate amount of time playing violent video 
games is a likely criminal, and it would be wrong to 


treat him as such. In the example given at the begin- 


ning of this chapter, there may have been a correlation 


JOB DESCRIPTION: 


® Analyze criminal and delinquent behavior and provide theoretical 
explanations for such behavior. 


® Work with and for law enforcement agencies to prevent crime by offering pro- 
files of criminal behavior and scrutinizing crime statistics. 


WHAT KIND OF TRAINING IS REQUIRED? 


® Research skills, computer proficiency, and expertise in statistics. 


\ ® An undergraduate degree in a field relating to criminal 
justice with, preferably, a minor in psychology or % 
sociology. A postgraduate degree is necessary for an 
academic career in criminology. 


For f on addit 
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between Tyler Savage’s obsession with Dungeons and 
Dragons and his murder of Kimmie Daily, but very few 
criminologists would go so far as to say that this obses- 
sion caused him to murder her. 


CORRELATION 
AND CAUSATION 


Correlation between two variables means that they 
tend to vary together. Causation, in contrast, means 
that one variable is responsible for the change in the 
other. Research conducted by Dan Immergluck and 
Geoff Smith, for example, shows that when levels of 
single-family mortgage foreclosures rise in a neigh- 
borhood, so do levels of violent crime. The researchers 
are careful, however, not to imply that the increased 
foreclosure rates cause the boost in violent crime rates. 
Rather, they focus on the overall negative impact on 
neighborhoods when families lose their homes.* 

The difference between correlation and causation 
is the main reason why the nation’s courts, up to this 
point, have rejected all state laws restricting the sale of 
violent video games. Experts can argue that there is a 
correlation between violent behavior and certain char- 
acteristics of the lives of excessive gamers. But it is very 
difficult to determine what actually caused Tyler Savage, 
Daniel Petric, and Patrick Morris to commit their crimes 
without knowing much more about their backgrounds 
and environments, and possibly not even then. In addi- 
tion, the vast majority of minors who play these games 
do not become violent criminals. Therefore, courts are 
unwilling to limit the freedom of consumers to purchase 
these products unless, as one federal judge put it, crimi- 
nologists are able to “establish a solid causal link between 
video game exposure and aggressive thinking and behav- 
ior. [emphasis added]” 4 


THE ROLE OF THEORY 


As the violent video game controversy shows, criminolo- 
gists find themselves in a quandary. The question that is 
the underpinning of criminology—What causes crime?— 
may be impossible to answer definitively. Criminologists 
have, however, uncovered a wealth of information 
concerning a different, and more practically appli- 


cable, inquiry: Given a certain set of circumstances, 


why do individuals com- 

Cause The relationship in which 
a change in one measurement or 
behavior creates a recognizable 
change in another measurement or 
behavior. 


mit criminal acts? This 
information has allowed 
criminologists to develop 


a number of theories con- 

Theory An explanation of 
a happening or circumstance 
that is based on observation, 


experimentation, and reasoning. 


cerning the causes of 
crime. Most of us tend to 
think of a theory as some ; 
” Hypothesis A possible 
explanation for an observed 
occurrence that can be tested by 
further investigation. 


sort of guess or a state- 
ment that is lacking in 
credibility. In the aca- 
demic world, and there- 
fore for our purposes, a theory is an explanation 


of a happening or circumstance that is based on 


observation, experimentation, and reasoning. 
Scientific and academic researchers observe events and 
their consequences to develop hypotheses about what 
will occur when a similar fact pattern is present in the 
future. A hypothesis is a proposition that can be tested 
by researchers or observers to determine if it is valid. If 
enough authorities do find the hypothesis valid, it will 
be accepted as a theory. See Figure 2.1 on the next page 
for an example of this process, known as the scientific 


method, in action. 


As you read this chapter, keep in mind that theories are 


not the same as facts, and most, if not all, of the crimi- 
nological theories described in these pages have their 
detractors. Over the past century, however, a number of 
theories of crime have gained wide, if not total, accep- 
tance and are deserving of our attention. These include 
choice theories, trait theories, sociological theories, 


social process theories, and social conflict theories. 


CRIME AND FREE WILL: 
CHOICE THEORIES OF CRIME 


For the purposes of the American criminal justice 
system, the answer to why a person commits a crime 


is rather straightforward: because that person chooses 
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Choice Theory A school 
of criminology that holds that 
wrongdoers act as if they weigh 
the possible benefits of criminal 
or delinquent activity against 
the expected costs of being 
apprehended. 


Classical 

Criminology A school 

of criminology based on the 
belief that individuals have free 
will to engage in any behavior, 
including criminal behavior. 


Utilitarianism An 
approach to ethical reasoning 
in which the “correct” decision 
is the one that results in the 


to do so. This application 
of choice theory to crimi- 
nal law is not absolute. Ifa 
defendant can prove that 
she or he lacked the ability 
to make a rational choice, 
in certain circumstances 
the defendant will not be 
punished as harshly for a 
crime as would normally 
be the case. But such allow- 
ances are relatively recent. 


From the early days of this 


greatest amount of good for 
the greatest number of people 
affected by that decision. 


country, the general pre- 
sumption in criminal law 
has been that behavior is 


a consequence of free will. 


Figure 2.1 The Scientific Method 

The scientific method is a process through which 
researchers test the accuracy of a hypothesis. This 
simple example should provide an idea of how the sci- 
entific method works. 
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‘Observation: | left my home a 7:00 this morning, and 
Iwas on time for class. ‘> bebe 4.454: 
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— Hy ypothesis: Iflleave home at 7:00 every morning, = 
7 ~ then | will Sevag eteionGas: (Hypotheses are often 
presented in this “If... then. . wronnae\e a = 3 
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Verifi cation: Four of my neighbors have the same h 


morning class. They agree that they are never late if 
they leave by 7:00 A.M. ’ 


pheorys As longas | leave home at 7:00 a. M., | don' ie 
have to worry about being late for class. 


Prediction: Tomorrow morning I'll leave at 7:00, 
/ and | will be on time for my class. 
. Note that even a sound theory supported by the scientific method 
‘ sucha as this one does not prove that the prediction will be correct. 
ie: Other factors not accounted for in the test and verification stages, 
suchas an unexpected traffic jam, may disprove the theory. 
., Predictions based on complex theories such as the criminological 
ones we will be <i in this chapter are often challenged in 
ra such a manner. Siaes ae 
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Theories of Classical Criminology An empha- 
sis on free will and human rationality in the realm of 
criminal behavior has its roots in classical criminology. 
Classical theorists believed that crime was an expression 
of a person’s rational decision-making process: before 
committing a crime, a person would weigh the benefits 
of the crime against the costs of being apprehended. 
Therefore, if punishments were stringent enough to 
outweigh the benefits of crime, they would dissuade 
people from committing the crime in the first place. 
The earliest popular expression of classical theory 
came in 1764, when the Italian Cesare Beccaria (1738— 
1794) published his Essays on Crime and Punishments. 
Beccaria criticized existing systems of criminal law as 
irrational and argued that criminal procedures should 
be more consistent with human behavior. He believed 


that, to be just, criminal law should reflect three truths: 


1. All decisions, including the decision to commit a 
crime, are the result of rational choice. 

2. Fear of punishment can have a deterrent 
(discouraging) effect on the choice to commit 
crime. 

3. The more swift and certain punishment is, the 


more effective it will be in controlling crime.5 


Beccaria believed that any punishment that purported to 
do anything other than deter crime was cruel and arbi- 
trary. This view was shared by his contemporary, Britain’s 
Jeremy Bentham (1748-1832). In 1789, Bentham pro- 
nounced that “nature has placed man under the gov- 
ernance of two sovereign masters, pain and pleasure.” 
Bentham applied his theory of utilitarianism to the law 
by contending that punishment should use the threat of 
pain against criminal individuals to ensure thé pleasure 
of society as a whole. As a result, Bentham felt that pun- 
ishment should have four goals: 


etc prevent all crime. 

2. When it cannot prevent crime, to ensure that 
a criminal will commit a lesser crime to avoid a 
harsher punishment. 

Selle give the criminal an incentive not to harm 
others in the pursuit of crime. 

4. To prevent crime at the least possible cost 


to society.° 


Gina Sanders/Shutterstock 


(To get a better idea of how a convicted criminal’s abil- 
ity to choose might affect his or her punishment, see the 
feature You Be the Judge—The Turnor Made Me Do It below.) 


Positivism and Modern Rational Choice 
Theory By the end of the nineteenth century, the posi- 
tivist school of criminologists had superseded classical 
criminology. According to positivism, criminal behav- 
ior is determined by biological, psychological, and social 
forces and is beyond the control of the individual. The 

Italian physician Cesare Lombroso (1835-1909), 

an early adherent of positivism who is known as 

the “Father of Criminology,” believed that crimi- 
nals were throwbacks to the savagery of early human- 
kind and could therefore be identified by certain physical 
characteristics such as sharp teeth and large jaws. He also 
theorized that criminality was similar to mental illness 
and could be genetically passed down from generation to 
generation in families that had cases of insanity, syphilis, 
epilepsy, and even deafness. Such individuals, according 


to Lombroso and his followers, had no free choice when 


it came to wrongdoing— 
their criminality had been 
predetermined at birth. 


Positivist 


theory 


Positivism A school of the 
social sciences that sees criminal 
and delinquent behavior as the 
result of biological, psychological, 
and social forces. Because 


wrongdoers are driven to deviancy 
by external factors, they should not 
be punished but treated to lessen 
the influence of those factors. 


lost credibility as crime 
rates began to climb in 
the 1970s. If crime was 
caused by social factors, 
critics asked, why had the 
proactive social programs of the 1960s not brought about a 
decrease in criminal activity? An updated version of clas- 
sical criminology, known as rational choice theory, found 
renewed acceptance. James Q. Wilson, one of the more 
prominent critics of the positivist school, sums up rational 
choice theory as follows: 

At any given moment, a person can choose between com- 

mitting a crime and not committing it. The consequences of 

committing a crime consist of rewards (what psychologists call 

“reinforcers” ) and punishments; the consequences of not com- 

mitting the crime also entail gains and losses. The larger the 


ratio of the net rewards of crime to the net rewards of [not com- 


mitting a crime], the greater the tendency to commit a crime.” 


YOU BE THE JUDGE 


The Tumor Made Me Do It 


THE FACTS Philip, a forty-year-old schoolteacher with no history of deviant behavior, suddenly 
became obsessed with sex. He began collecting child pornography, soliciting prostitutes, and 
making sexual advances to young girls, including his stepdaughter. Eventually, Philip’s wife 
reported his behavior, and he was tried and found guilty of child molestation. The judge ruled 


that Philip must complete a rehabilitation program or face jail time. When Philip was expelled 
from the program for lewdly propositioning the nurses, the judge had no choice but to order him to jail. The 
evening before his sentence was to begin, Philip checked himself into a hospital, complaining of headaches and an 
urge to rape his landlady. Doctors removed an egg-sized tumor from Philip’s brain, and the overpowering sexual 


urges disappeared. 


THE LAW The ability to choose is an important element in determining punishment under American law. If a 
person has no control over his or her actions, then no “choice” to commit a crime has been made, and a court will 
often hand down a lesser punishment or no punishment if the defendant agrees to seek medical treatment. 


YOUR DECISION There is no doubt that Philip committed the crimes of which he was convicted. The presence 
of the tumor, however, suggests that he failed to choose to be a sexual-deviant, and therefore he might 
reasonably escape blame for his actions. In light of his dramatic personality change following removal of the 
tumor, should Philip be required to serve his jail term? How does the basic premise of rational choice theory 


influence your decision? 


[To see how a Virginia judge ruled in a case with similar facts, go to Example 2.1 on page 350.] 
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According to rational 
Biology The science of 
living organisms, including their 
structure, function, growth, and 
origin. 


choice theory, we can 
hypothesize that many 


criminal actions, includ- 


Psychology The scientific 


study of mental processes and : 
behavior. even murder, are commit- 


ted as if individuals had 


this ratio in mind. For 


ing acts of violence and 


Genetics The study of how 
certain traits or qualities are 
transmitted from parents to 


their offspring. example, when Vernon 


Hills (Illinois) — police 

began investigating Daniel 
Baker for killing Marina Aksman with an aluminum 
baseball bat in April 2010 (see photo below), they 
started with the assumption that Baker chose to commit 
the crime, even though a strong possibility existed that 
he would be punished for his actions. An early theory 
to explain the murder was that Baker was angry with 
Aksman for her efforts to break up the relationship 
between him and Aksman’s daughter, Kristina. 


“BORN CRIMINAL’: 
BIOLOGICAL AND 
PSYCHOLOGICAL 
THEORIES OF CRIME 


As we have seen, Cesare Lombroso 
believed in the “criminal born” 
man and woman and was confident 
that he could distinguish criminals 
by their apelike physical features. 
Such far-fetched notions have long 
been relegated to scientific oblivion. 
Nevertheless, many criminologists do 
believe that trait theories have validity. 
These theories suggest that certain bio- 
logical or psychological traits in individu- 
als could incline them toward criminal 
behavior given a certain set of circum- 
stances. Biology is a very broad term that 
refers to the scientific study of living organ- 
isms, while psychology pertains more 
specifically to the study of the mind and 


its processes. “All behavior is biologi- 


How does rational choice theory apply to the action 
of suspects such as Daniel Baker, shown here onthe With twin  stud- 
left, being escorted by a member of the Lake County J¢S is that most 


the brain, in its biochemistry, electrical activity, struc- 


ture, and growth and decline.”8 


Genetics and Crime Criminologists who study 
biological theories of crime often focus on the effect 
that genes have on human behavior. Genes are coded 
sequences of DNA that control every aspect of our biol- 
ogy, from the color of our eyes and hair to the type of 
emotions we have. Every person’s genetic makeup is 
determined by genes inherited from his or her parents. 
Consequently, when scientists study ancestral or evolu- 
tionary developments, they are engaging in genetics, a 
branch of biology that deals with traits that are passed 
from one generation to another through genes. (CAREER 
TIP: A scientist who studies genes and counsels patients 


with genetic disorders is known as a geneticist.) 


Twin Studies Genetics is at the heart of 
criminology’s “nurture versus nature” 
debate. In other words, are traits such as 
aggressiveness and antisocial behavior, 
both of which often lead to criminality, a 
result of a person’s environment (nur- 
ture) or her or his genes (nature)? To 
tip the balance toward “nature,” 
a criminologist must be able to 
prove that, all other things being 
equal, the offspring of aggres- 
sive or antisocial parents are 

at risk to exhibit those same 
traits. 

Many criminologists 
have turned to twin stud- 
ies to determine the rela- 

tionship between genetics 
a and criminal behavior. 
. it the “nature™ argu= 
\ ment is correct, 
then twins should 
exhibit similar 
antisocial tenden- 


cies. The problem 


cal,” pointed out psychologist David C. _ ((ilinois) Major Crimes Task Force? (Chicago Tribune/McT/ twins grow up in 


Rowe. “All behavior is represented in LANDOv) 
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the same environ- 


Cameron Whitman/iStockphoto.com/Andrey Prokhorov/iStockphoto.com 


ment, so it is difficult, if not impossible, to determine 
whether their behavior is influenced by their genes 
or by their surroundings. To overcome this difficulty, 
criminologists compare identical twins, known as MZ 
twins, and fraternal twins of the same sex, known as DZ 
twins. Because MZ twins are genetically identical while 
DZ twins share only half of their genes, the latter should 
be less likely to have similar behavior patterns than the 


former. 


Adoption Studies The results of such twin studies 
have been decidedly mixed. Some show that MZ pairs 
are considerably more likely to exhibit similar crimi- 
nal behavior than DZ pairs,? but others discredit this 
hypothesis.'° Because of the inconsistencies of twin stud- 
ies, some criminologists have turned to adoption studies, 
which eliminate the problem of family members sharing 
the same environment. A number of well-received adop- 
tion studies have shown a correlation between rates of 
criminality among adopted children and antisocial or 
criminal behavior by their biological parents." 
Furthermore, such studies have shown a genetic basis 
for such traits as attention deficit hyperactivity disorder 
(ADHD) and aggressiveness, both of which have been 
linked to antisocial behavior and crime.’* Keep in mind, 
however, that no single gene or trait has been proved to 


lead to criminality. As a result, the best that genetics can 


Hormone A chemical 
substance that controls certain 
cellular and bodily functions such 
as growth and reproduction. 


Testosterone The hormone 
primarily responsible for the 
production of sperm and the 
development of male secondary 
sex characteristics. 


do is raise the possibility 
for a predisposition (ten- 
dency) toward aggression 
or violence in an individual 
based on her or his family 


background. 13 


Hormones and 
Aggression Chemical 
messengers known as 
hormones have also been 
the subject of much criminological study. Criminal 
activity in males has been linked to elevated levels of 
hormones—specifically testosterone, which controls sec- 
ondary sex characteristics such as growth of facial and 
pubic hair and has been associated with traits of aggres- 
sion. Testing of inmate populations shows that those 
imprisoned for violent crimes exhibit higher testosterone 
levels than other prisoners.’ Elevated testosterone levels 
have also been used to explain the age-crime relationship, 
as the average testosterone level of men under the age of 
twenty-eight is double that of men between thirty-one and 
sixty-six years old.’5 
A very specific form of female violent behav- 
ior is also believed to stem from hormones. In 2010, 
defense attorneys for Stephanie Rochester of Superior, 
Colorado, claimed that their client was not responsible 
for smothering her six-month-old son to death because 
she was suffering from postpartum depression at the time 
of her actions. This temporary illness, believed to be 
caused partly by the hormonal changes that women 
experience after childbirth, triggers abnormal behavior 
in a small percentage of new mothers.'© (CAREER TIP: 
Often, women do not know that they are suffering from 
postpartum depression. Public health nurses—who work 
in the community, rather than in a hospital or a doctor’s 
office—are frequently in the best position to identify and 


treat this condition.) 
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f 
echnolo: 


MAPPING = BRAIN 


Today, technology has made it relatively easy (if not always inex- 
pensive) for scientists (and defense attorneys) to show brain 
irregularities such as frontal lobe damage. Computed tomogra- 
phy (CT) scans combine X-ray technology with computer technol- 
ogy to provide an exact three-dimensional image of the brain. 
Magnetic resonance imaging (MRI) technology uses a very power- 
ful magnet to create a magnetic field, which is then bombarded with 
radio waves. These waves can provide a very detailed image of brain 
tissue, allowing doctors to determine whether the tissue is damaged or 
diseased. Positron emission tomography (PET) permits researchers to study 


@ ® 
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the function of the brain rather than its structure. A small amount of radioactive 


matter is injected into a PET subject’s bloodstream, which is then measured to determine 


which parts of the brain respond to various activities and functions. Finally, single photon emission computed tomography (SPECT) 


measures levels of a sugar called glucose in certain areas of the brain. Because glucose gives the brain the energy to function, tracing 


which areas of the brain “light up” under SPECT gives scientists clues as to the subject’s thoughts and emotions. 


THINKING ABOUT BRAIN-SCANNING DEVICES 


Numerous studies using these techniques have shown that the brains of violent offenders differ in important ways from “normal” 
brains. Most of the offenders tested, however, were adults and had already committed criminal acts. What would be the benefits of 
mapping the brains of children or adolescents to determine if any criminal-tendency abnormalities were present? Would there be 


any drawbacks to this practice, particularly for the test subjects? 


The Brain and Crime 


Neurotransmitter A : 
The study of brain activ- 


chemical that transmits nerve 
impulses between nerve cells 
and from nerve cells to the brain. 


ity, or neurophysiology, 

has also found a place in 

criminology. Cells in the 
brain known as neurons communicate with each other 
by releasing chemicals called neurotransmitters. 
Criminologists have isolated three neurotransmit- 
ters that seem to be particularly related to aggressive 


behavior: 


1. Serotonin, which regulates moods, appetite, and 
memory. 

2. Norepinephrine, which regulates sleeping cycles 
and controls how we respond to anxiety, fear, 


and stress. 
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3. Dopamine, which regulates perceptions of 


pleasure and reward.'7 


Researchers have established that under certain cir- 
cumstances, low levels of serotonin and high levels 
of norepinephrine are correlated with aggressive 
behavior.'® 

In addition, research seems to have shown a strong 
connection between violent behavior and damage to 
a part of the brain known as the frontal lobe.'9 Located 
in the part of the brain just behind the forehead, the 
frontal lobe appears to regulate our ability to behave 
properly in social situations. Thus, people whose fron- 
tal lobes do not function properly—due to birth defect 
or injury—tend to act more impulsively and violently. 


Experts testifying in court often use frontal lobe trauma 
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to explain the horrific actions of defendants. In 2Oo1O, | of our thoughts, wishes, 


for example, defense attorneys emphasized damage to | and urges originate in Re ee ago ; 

tn : | i "y Sigmund Freud’s theory 
Kemar Johnston’s frontal lobe—caused by achildhood | the unconscious region of that attributes our thoughts and 
playground accident—when arguing that their chent | the mind, and we have Elelea set ed ibe 
should not be executed for torturing, mutilating, and no control of—or even Esychology A branch 

: c : of psychology that studies how 
murdering two teenagers in Cape Coral, Florida. | awareness oi—these pro- people’s thoughts and behaviors 
ceeseouuteudmbchicved are influenced by the presence of 


others. 


Psychology and Crime As with biological theories 
of crime, psychological theories of crime operate under 


the assumption that individuals have traits that make 


that, on an unconscious 
level, all humans have 


criminal tendencies and that each of us is continually 
them more or less predisposed to criminal activity. To ; 
} struggling against these tendencies. 

a certain extent, however, psychology rests more heav- : : 
MOP iene tran doce bi " 4 . 5 To explain this struggle, Freud devised three 
i neers. " a) oer mea net dead abstract systems that interact in the brain: the id, the 
bie aise 5 ee Pag ani oy HS ia | ego, and the superego. The id is driven by a constant desire 
psychologists, considered the operations of the mind to 2 Sas : 
for pleasure and self-gratification through sexual and 

be, like an iceberg, mostly hidden. 


| aggressive urges. The ego, in contrast, stands for reason 
Freud’s Psychoanalytic Theory Forallhisaccom- | and common sense, while the superego “learns” the 


plishments, Freud rarely turned his attention directly expectations of family and society and acts as the con- 


toward the causes of crime. His psychoanalytic theory, science. When the three systems fall into disorder, the 


/ 


however, has provided a useful approach for thinking id can take control, causing the individual to act on his 


about criminal behavior. According to Freud, most | orher antisocial urges and, possibly, commit crimes.*° 


Social Psychology 
and “Evil” Behavior 
Another branch of 
psychology—social 
psychology—focuses 
on human behavior 
in the context of how 
human beings relate 
to and influence one 
another. Social psy- 
chology rests on the 
assumption that the 
way we view ourselves is 
shaped to a large degree 
by how we think others 
view us. Generally, we 
act in the same man- 
ner as those we like or 
admire because we want 


them to like or admire 


ns us. Thus, social psychology 


nd e-mails, swarmed the Sout! ( idol ; 
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About three decades 
Social 
Disorganization 
Theory The theory that 
deviant behavior is more likely 
in communities where social 
institutions fail to exert control ior in dramatic fash- 
over the population. 


ago, psychologist Philip 
Zimbardo highlighted the 


power of group behav- 


ion. Zimbardo randomly 
selected some Stanford 
University undergraduate 
students to act as “guards” and other students to act as 
“inmates” in an artificial prison environment. Before 
long, the students began to act as if these designa- 
tions were real, with the “guards” physically mistreat- 
ing the “inmates,” who rebelled with equal violence. 
Within six days, Zimbardo was forced to discontinue 
the experiment out of fear for its participants’ safety.*' 
One of the basic assumptions of social psychology is 
that people are able to justify improper or even crimi- 
nal behavior by convincing themselves that it is actually 
acceptable behavior. This delusion, researchers have 
found, is much easier to accomplish with the support 
of others behaving in the same manner.*? (CAREER TIP: 
Psychologists study how a person’s mental functions cause 
him or her to think or act in certain ways. Many psycholo- 
gists, such as Philip Zimbardo, apply their knowledge to the 


mysteries of criminal behavior.) 


SOCIOLOGICAL 
THEORIES OF CRIME 


The problem with trait theory, many criminologists 
contend, is that it falters when confronted with cer- 
tain crime patterns. Why is the crime rate in Detroit, 
Michigan, twenty-five times that of Sioux Falls, South 
Dakota? Do high levels of air pollution cause an increase 
in abnormal brain activity or higher levels of testos- 
terone? As no evidence has been found that would 
suggest that such biological factors can be so easily 
influenced, several generations of criminologists have 
instead focused on social and physical environmental 


factors in their study of criminal behavior. 


The Chicago School The importance of sociol- 
ogy (the study of human social behavior) in the study of 
criminal behavior was established by a group of scholars 
who were associated with the Sociology Department at the 


University of Chicago in the early 1900s. These sociolo- 
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gists, known collectively as the Chicago School, gathered 
empirical evidence from low-income areas of the city 
that showed a correlation between conditions of poverty, 
such as inadequate housing and poor sanitation, and high 
rates of crime. ) 

Chicago School members Ernest Burgess (1886— 
1966) and Robert Ezra Park (1864-194.4,) argued that 
neighborhood conditions, be they of wealth or poverty, 
had a much greater determinant effect on criminal 
behavior than ethnicity, race, or religion.”° The meth- 
ods and theories of the Chicago School, which stressed 
that humans are social creatures whose behavior reflects 
their environment, have had a profound effect on crim- 
inology over the past century. (CAREER TIP: A sociologist 
is someone who studies human social behavior. Because 
crime is such an important—and interesting—facet of 
human behavior, sociologists often study criminality.) 

The study of crime as correlated to social structure 
revolves around three specific theories: (1) social dis- 
organization theory, (2) strain theory, and (3) cultural 


deviance theory. 


Social Disorganization Theory Park and Burgess 
introduced an ecological analysis of crime to criminology. 
Just as ecology studies the relationships between animals 
and their environments, the two Chicago School mem- 
bers studied the relationship between inner-city resi- 
dents and their environment. In addition, Clifford Shaw 
and Henry McKay, contemporaries of the Chicago School 
and researchers in juvenile crime, popularized the idea 
of ecology in criminology through social disorganization 
theory. This theory states that crime is largely a product 


of unfavorable conditions in certain communities.24 


Disorganized Zones Studying juvenile delinquency 
in Chicago, Shaw and McKay discovered certain “zones” 
that exhibited high rates of crime. These zones were 
characterized by “disorganization,” or a breakdown 
of the traditional institutions of social control such as 
family, school systems, and local businesses. In con- 
trast, in the city’s “organized” communities, residents 
had developed implicit agreements about fundamental 
values and norms. Shaw and McKay found that residents 
in high-crime neighborhoods had to a large degree 
abandoned these fundamental values and norms. Also, 


a lack of social controls had led to increased levels 


of antisocial, or criminal, behavior.25 According to 
social disorganization theory, ecological factors that 
lead to crime in these neighborhoods are perpetu- 
ated by continued elevated levels of high school drop- 
outs, unemployment, deteriorating infrastructures, and 
single-parent families. (See Figure 2.2 below to better 
understand social disorganization theory.) 


The Value of Role Models Inthe late 19908, sociol- 
ogist Elijah Anderson of the University of Pennsylvania 
took Shaw and McKay’s theories one step further. 
According to Anderson, residents in high-crime, 
African American “disorganized” zones separate them- 
selves into two types of families: “street” and “decent.” 
“Street” families are characterized by a lack of consid- 
eration for others and poorly disciplined children. In 
contrast, “decent” families are community minded, 
instill values of hard work and education in their chil- 
dren, and generally have “hope for the future.”2° 
Spending time in these disadvantaged areas, 
Anderson discovered that most “decent” families 


included an older man who held a steady job, performed 


Figure 2.2 The Stages of Social Disorganization Theory 


his duties as husband and 

Strain Theory 

The assumption that crime is 
the result of frustration felt by 
individuals who cannot reach 
their financial and personal goals 
through legitimate means. 


father, and was inter- 
ested in the commu- 
nity’s well-being. When 
external factors such as 
racial discrimination 

and lack of employment 

opportunities reduce the presence of these traditional 
role models, Anderson theorizes, “street” codes fill the 
void and youth violence escalates.*? In 2008, crimi- 
nologists Karen F. Parker and Amy Reckdenwald tested 
Anderson’s theories. They studied data from nearly two 
hundred urban areas and found that, indeed, areas with 
fewer older African American male role models had 


higher levels of black juvenile violence.2® 


Strain Theory Another self-perpetuating aspect of 
disorganized neighborhoods is that once residents gain 
the financial means to leave a high-crime community, they 
usually do so. This desire to escape the inner city is related to 
the second branch of social structure theory: strain theory. 
Most Americans have similar life goals, which include 


Social disorganization theory holds that crime is related to the environmental pressures that exist in certain communities 
or neighborhoods. These areas are marked by the desire of many of their inhabitants to “get out” at the first possible 
opportunity. Consequently, residents tend to ignore the important institutions in the community, such as businesses and 
education, causing further erosion of social controls and an increase in the conditions that lead to crime. 


The Problem: Poverty 
The Consequences: 
Formation of isolated impoverished areas, 
racial and ethnic discrimination, lack of 
legitimate economic opportunities. 


Leads to 


* The majority of youths “age out” of 
crime, start families, and, if they can, 
leave the neighborhood. Those who 
remain still adhere to the values of the 
impoverished-area culture and 
become career criminals. 


* The Problem: 


Social Disorganization 


The Consequences: 
Breakdown of institutions such as 
school and the family. 


The Problem: — The Problem: 
4 Criminal Careers Cultural Transmission Criminal Areas 
| The Consequences: The Consequences: fw The Consequences: 


The younger juveniles inherit the ~ 
values of delinquency and crime 
(eae from their older siblings and friends, 
Aad _ establishing a deep-rooted 
to impoverished-area culture. 


The Problem: 
Breakdown of Social Control 
The Consequences: 

Peer groups replace family and 
educators as primary influences on 
youth; formation of gangs. 


Leads to 


a 


- The Problem: 


Rise of crime in poverty-stricken 
neighborhood; delinquent behavior 
becomes socially acceptable for 

, youths; outside investment and 
* support shun the area. 
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gaining a certain measure of 
Anomie Acondition in 
which the individual suffers 
from the breakdown or absence 
of social norms. 


Cultural Deviance 
Theory A theory based on 
the assumption that members 
of certain subcultures reject the 
values of the dominant culture 
through deviant behavior 
patterns. 


Subculture A group 
exhibiting certain values 
and behavior patterns that 


distinguish it from the dominant Strain theory has 
culture. 


wealth and financial free- 
dom. The means of attaining 
these goals, however, are not 
universally available. Many 
citizens do not have access 
to the education or train- 
ing necessary for financial 
success. This often results 
in frustration and anger, 


or strain. 


; its roots in the works of 
Social Process 


Theories A school of 
criminology that considers 
criminal behavior to be the 
predictable result of a person’s 
interaction with his or her 
environment. 


French sociologist Emile 
Durkheim (1858-1917) 
and his concept of anomie 
(derived from the Greek 
word for “without norms”). 
Durkheim believed that 


anomie resulted when social 


Learning Theory 

The hypothesis that delinquents 
and criminals must be 

taught both the practical and 
emotional skills necessary to 
participate in illegal activity. 


change threw behavioral 
norms into a flux, leading 
to a weakening of social 
controls and an increase in 
deviant behavior.*9 Another sociologist, American Robert 
K. Merton, expanded on Durkheim's ideas in his own 
theory of strain. Merton believed that anomie was caused 
by a social structure in which all citizens have similar goals 
without equal means to achieve them.°° One way to allevi- 
ate this strain is to gain wealth by the means that are avail- 
able to the residents of disorganized communities: drug 


trafficking, burglary, and other criminal activities. 


Cultural Deviance Theory Combining certain 
aspects of social disorganization and strain theories, 
cultural deviance theory asserts that people adapt to 
the values of the subculture to which they belong. A 
subculture (a subdivision that exists within the dom- 
inant culture) has its own standards of behavior, or 
norms. By definition, a disorganized neighborhood is 
isolated from society at large, and the strain of this iso- 
lation encourages the formation of subcultures within 
its boundaries. According to cultural deviance theory, 
members of low-income subcultures are more likely to 
conform to value systems that celebrate behavior, such 


as violence, that directly confronts the value system of 
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RIT 
- As arule, do school work as soon 
as possible when you get home 
after class. The longer you 
wait, the more likely you will be 
distracted by television, 
video games, phone calls 
from friends, or social 
networking. = 


society at large and therefore 


draws criminal sanctions. 


FAMILY, FRIENDS, AND 
THE MEDIA: SOCIAL 
PROCESSES OF CRIME 


Some criminologists find sociological theories of crime 
overly narrow. Surveys that ask people directly about 
their criminal behavior have shown that the criminal 
instinct is pervasive in middle- and upper-class com- 
munities, even if it is expressed differently. Anybody, 
these criminologists argue, has the potential to act out 
criminal behavior, regardless of class, race, or gender. 
Philip Zimbardo conducted a well-known, if rather 
unscientific, experiment to make this point. Zimbardo 
placed an abandoned automobile with its hood up on 
the campus of Stanford University. The car remained 
in place, untouched, for a week. Then, the psycholo- 
gist smashed the car’s window with a sledgehammer. 
Within minutes, passersby had joined in the destruc- 
tion of the automobile, eventually stripping its valuable 
parts.*! Social process theories function on 
the same basis as Zimbardo’s “interdepen- 
dence of decisions experiment”: the poten- 
tial for criminal behavior exists in everyone and will be 
realized depending on an individual’s interaction with 
various institutions and processes of society. Social 
process theory has three main branches: (1) learning 


theory, (2) control theory, and (3) labeling theory. 


Learning Theory Popularized by Edwin 
Sutherland in the 1940s, learning theory contends 


© Bob Ingelhart/iStockphoto 


that criminal activity is a learned behavior. In other 
words, a criminal is taught both the practical methods of 
crime (such as how to pick a lock) and the psychological 
aspects of crime (how to deal with the guilt of wrongdo- 
ing). Sutherland’s theory of differential association held 


that individuals are exposed to the values of family 


and peers such as school friends or co-workers. If the 
dominant values a person is exposed to favor criminal 
behavior, then that person is more likely to mimic such 
behavior.°? Sutherland concentrated particularly on 


familial relations, believing that a child was more likely 


JOB DESCRIPTION: 


® Help people cope with issues in their everyday lives, 
deal with relationships, and solve personal and family 
problems. Assist families that have serious domestic 
conflicts, sometimes involving child or spousal abuse. 


® Conduct research on services in a particular area and 
act as an advocate for improvement of those services. 


WHAT KIND OF TRAINING IS REQUIRED? A 


® A bachelor’s degree in social work is the minimum 
requirement, and a master’s degree in social work 
or a related field has become the standard for many 
positions. 


® Essential qualities include emotional maturity; 
sensitivity to people and their problems; and the 
ability to handle responsibility, work independently, 
and maintain good relationships with clients and 
co-workers. 


to commit crimes if she or he saw an older 
sibling or a parent doing so. A good deal of 
data backs these theories. In a recent survey, 
a high percentage of boys involved in aggres- 
sive delinquent behavior reported having 
friends who sold drugs or carried a knife or 
gun.°9 Furthermore, according to the U.S. 
Department of Justice, nearly 50 percent of 
inmates in state prisons have relatives who 
have also been incarcerated.*4 

As we saw at the beginning of this chap- 
ter, learning theory has been expanded to 
include the growing influence of the media. For instance, 
psychologists at the University of Michigan’s Institute 
for Social Research released data in 2003 showing that 
exposure to high levels of televised violence erodes a 
natural aversion to violence and increases aggressive 
behavior among young children.°5 Such findings have 
spurred a number of legislative attempts to curb vio- 


lence on television.°° 


Control Theory Criminologist Travis Hirschi 


focuses on the reasons why individuals do not engage in 


ANNUAL SALARY RANGE? 
® $32,500-$56,500 


For additional information, visit: 
www.socialworkers.org. 
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Control Theory 

A series of theories that assume 
that all individuals have the 
potential for criminal behavior, 
but are restrained by the 
damage that such actions would 
do to their relationships with 
family, friends, and members of 
the community. 


Labeling Theory The 
hypothesis that society creates 
crime and criminals by labeling 
certain behavior and certain 
people as deviant. 


Social Conflict 
Theories A school of 
criminology that views criminal 
behavior as the result of class 
conflict. 


criminal acts, rather than 
why they do. According 
to Hirschi, social bonds 
promote conformity to 
social norms. The stronger 
these social bonds—which 
include attachment to, 
commitment to, involve- 
ment with, and belief in 
societal values—the less 
likely that any individual 
will commit a crime.°7 
theory holds 
that although we all have 


Control 


the potential to commit 


crimes, most of us are dis- 


suaded from doing so because we care about the opin- 


ions of our family and peers. James Q. Wilson and 


George Kelling describe control theory in terms of 


the “broken windows” effect. Neighborhoods in poor 


condition are filled with cues of lack of social control 


(for example, broken windows) that invite further van- 


dalism and other deviant behavior.?® If these cues are 


removed, according to Wilson and Kelling, so is the 


implied acceptance of crime within a community. 


Labeling Theory James Caston was a big fan of 


the James Gang, a group of outlaws famous for robbing 


trains, banks, and stagecoaches in southern and mid- 


western states near the end of the nineteenth century. 


Consequently, Caston decided to name his first two sons 
after gang members “Jesse” and “Frank.” Today, both 


brothers are serving life sentences in a Louisiana state 


prison for murder. “We never had a chance,” said Jesse 


James Caston when asked about the influence of his 


name.°9 


The Caston brothers serve as a rather literal exam- 


ple of a third social process theory. Labeling theory 


focuses on perceptions of criminal behavior rather 


than the behavior itself. Labeling theorists study how 


being labeled a criminal—a “whore,” or a “junkie,” 


or a “thief’—affects that person’s future behavior. 


Sociologist Howard Becker contends that deviance is 


a consequence of the application by others of rules and 


sanctions to an offender. The deviant is one to whom that 


34 PART 1 The Criminal Justice System 


TESTrrer 


At times, you will find yourself study- 
ing for several exams at once. When 
this happens, make a list of each 
study topic and the amount of 
time needed to prepare for 
that topic. Then create a 
study schedule to reduce 
stress and give yourself the 
best chance for success. 


label has successfully been applied; deviant behavior is 


behavior that people so label.*° 


Such labeling, some criminologists believe, becomes 
a self-fulfilling prophecy. Someone labeled a “junkie” 
will begin to consider himself or herself a deviant and 
continue the criminal behavior for which he or she 
has been labeled. Following this line of reasoning, 
the criminal justice system is engaged in artificially 
creating a class of criminals by labeling victimless 
crimes such as drug use, prostitution, and gambling as 


ee . . ” 
criminal. 


SOCIAL CONFLICT THEORIES 


A more recent movement in criminology focuses not on 
psychology, biology, or sociology but on power. Those 
who identify power—seen as the ability of one person 
or group of persons to control the economic and social 
positions of other people or groups—as the key com- 
ponent in explaining crime entered the mainstream of 
American criminology during the 1960s. 

These theorists saw social ills such as poverty, 
racism, sexism, and destruction of the environment as 
the “true crimes,” perpetrated by the powerful, or rul- 
ing, classes. Burglary, robbery, and even violent crimes 
were considered justifiable reactions by the powerless 
against laws that were meant to repress, not protect, 
them. Supporters of these ideas aligned themselves 
with Marxist, radical, conflict, and feminist schools of 
criminology. Collectively, they have constructed the 


social conflict theories of crime causation. 


= 
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Marxism versus Capitalism The origin of social 
conflict theory can be found in the political philosophy of 
a German named Karl Marx (1818-1883). Marx believed 
that capitalist economic systems necessarily produce 
income inequality and lead to the exploitation of the 
working classes.‘ Consequently, social conflict theory is 
often associated witha critique of our capitalist economic 
system. Capitalism is seen as leading to high levels of vio- 
lence and crime because of the disparity of income that 
results. The poor commit property crimes for reasons 
of need and because, as members of a capitalist society, 
they desire the same financial rewards as everybody else. 
They commit violent crimes because of the frustration 
and rage they feel when these rewards seem unattainable. 

Laws, instead of reflecting the values of society as 
a whole, reflect only the values of the segment of society 
that has achieved power and is willing to use the criminal 
Justice system as a tool to keep that power.4? Thus, the 
harsh penalties for “lower-class” crimes such as burglary 
can be seen as a means of protecting the privileges of the 


“haves” from the aspirations of the “have-nots.” 


The Social Reality of Crime Itis important to note 
that according to social conflict theory, power is not syn- 
onymous with wealth. Women and members of minority 
groups can be wealthy and yet still be disassociated from 
the benefits of power in our society. Richard Quinney, 
one of the more influential social conflict theorists of 
the past forty years, encompasses issues of race, gender, 
power, and crime in a theory known as the social reality 
of crime.‘? For Quinney, along with many of his peers, 


criminal law does not reflect a universal moral code, but 


MARKUS AURELIUS 
Roman emperor, 121-180 


instead is a set of “rules” 

Social Reality of 

Crime The theory that criminal 
laws are designed by those in 
power to help them keep power at 
the expense of those who do not 
have power. 


through which those who 
hold power can control 
and subdue those who do 
not. Any conflict between 
the haves and the have- 
nots, therefore, is bound 
to be decided in favor of the haves, who make the law 
and control the criminal justice system. Following this 
reasoning, Quinney sees violations of the law not as 
inherently criminal acts but rather as political ones—as 


revolutionary acts against the power of the state. 


Issues of Race and Gender Thinking along racial 
lines, many observers would assert that African Americans 
as a group have been have-nots since the earliest days 
of this country. Today, the median income of an African 
American family is about $22,000 less than that of a 
non-Hispanic Caucasian family.44 In 2010, only five of 
the nation’s five hundred most profitable companies had 
a black chief executive. Similarly, women have run up 
against what has been called the “glass ceiling” as they 
attempt to assume positions of power in corporations: 
only fifteen major U.S. corporations have a female chief 
executive. Furthermore, those women most likely to be 
arrested and imprisoned have exactly the characteristics— 
low income, often raising children without the aid of a 


partner—that social conflict theorists would predict. 


Historical Injustices Those who perceive the crimi- 
nal justice system as an instrument of social control point 
to a number of historical studies and statistics to support 
their argument. In the nineteenth century, nearly three- 
quarters of female inmates had been incarcerated for 
sexual misconduct; they were sent to institutions such 
as New York’s Western House of Refuge at Albion to be 
taught the virtues of “true” womanhood.*5 Today, about 
70 percent of the nearly 57,000 Americans arrested for 
prostitution each year are women.‘® After the Civil War 
(1861-1865), many African Americans were driven from 
the South by “Jim Crow laws” designed to keep them from 
attaining power in the postwar period. Today, the crimi- 
nal justice system performs a similar function. One out 
of every eight black men in their twenties is in prison or 
jail on any given day,#? and black males are incarcerated 
at about 6.5 times the rate of white males.4® 
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Drug Any substance 

that modifies biological, 
psychological, or social behavior; 
in particular, an illegal substance 
with those properties. 


Psychoactive Drug A 
chemical that affects the brain, 
causing changes in emotions, 
perceptions, and behavior. 


Apparent injustices past and 
present only add to the sense of 
oppression in minority communi- 
ties. In November 2010, for example, 
Bay Area Rapid Transit (BART) police 
officer Johannes Mehserle was sentenced 
to two years in prison for the death of African 
American Oscar Grant III. Nearly two years ear- 
lier, Mehserle had shot a prone and unresisting Grant in 
the back during an incident at a BART station. Although 
Mehserle was able to convince a jury that he had mistak- 
enly pulled his gun, many Oakland, California, residents 
felt that Grant’s race contributed to Mehserle’s relatively 


light punishment (see photo alongside.) 


éWHAT IS THE 
CONNECTION _ 


= 


‘BETWEEN N DRUG 
USE AND CRIME? 


Criminologists have long studied the link between 
crime and drugs. In general, offenders who use greater 
amounts of alcohol and illegal drugs have significantly 
higher crime rates than those who are less involved 
with these substances. Actually, alcohol falls under the 
broadest possible definition of a drug, which is any 
substance that modifies biological, psychological, or 
social behavior. In popular usage, however, the word 
drug has a more specific connotation. When people 
speak of the drug problem, or the war on drugs, or 
drug abuse, they are referring specifically to illegal 
psychoactive drugs, which affect the brain and alter 
consciousness or perception. Almost all of the drugs 


that we will be discussing in this textbook, such as 
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Riot police subdue a 
protester following the 
sentencing of Johannes Mehserle 
for killing Oscar Grant Ill. If you were a proponent 
of social conflict theory, how would you interpret 
Grant’s death and Mehserle’s punishment? (AP Photo/ 
Noah Berger) 


marijuana, cocaine, heroin, and amphetamines, are 
illegal and psychoactive. 

Figure 2.3 on the facing page provides a useful 
picture of the extent of illegal drug use in the United 
States. For criminologists, these data raise two ques- 
tions. First, why do people use drugs? Second, what are 


the consequences for the criminal justice system? 


THE CRIMINOLOGY 
OF DRUG USE 


At first glance, the reason people use drugs, including 
legal drugs such as alcohol, is obvious: such drugs give the 
user pleasure and provide a temporary escape for those 
who may feel tension or anxiety. Ultimately, though, 
such explanations are unsatisfactory because they fail to 


explain why some people use drugs while others do not. 


Theories of Drug Use Several of the theories we 
discussed earlier in the chapter have been used by experts 
to explain drug use. Social disorganization theory (page 30) 
holds that rapid social change can cause people to become 
disaffiliated from mainstream society, causing them to 


turn to drugs. Subculture theory (page 32), particularly as 


applied to adolescents, sees drug use as the result of peer 
pressure. Control theory (pages 33-34, suggests that a lack 
of social control, as provided by entities such as the family 
or school, can lead to antisocial behavior. 


Drugs and the “Learning Process” Focusing on 
the question of why first-time drug users become habit- 
ual users, sociologist Howard Becker sees three factors 
in the “learning process.” He believes first-time users 


do the following: 


1. Learn the techniques of drug use. 
2. Learn to perceive the pleasurable effects of 
drug use. 


3. Learn to enjoy the social experience of drug use.49 


Figure 2.3. Drug Use in the United States 
According to the National Survey on Drug Use and Health, 
approximately 21.8 million Americans, or almost 9 
percent of those over twelve years old, can be considered 
“illicit drug users.” As you can see, most of these people 
used marijuana exclusively. Furthermore, eighteen- to 
twenty-five-year-olds were more likely to have used illegal 
drugs than any other segment of the population. 


Source: National Survey on Drug Use and Health, 2010. 


Becker’s assump - 

Drug Abuse The use of 

drugs that results in physical or 
psychological problems for the user 


or third parties. 


tions are evident in the 
widespread belief that 
positive images of drug 
use in popular culture 
“teach” adolescents that 
such behavior is not only acceptable but desirable. 
The entertainment industry, in particular, has been 
criticized for glamorizing various forms of drug use. 
(CAREER TIP: Teen drug abuse is a significant problem in 
the United States, and you can work toward alleviating it 


by becoming a substance abuse counselor.) 


Drug Use and Drug Abuse Another theory rests 
on the assumption that some people possess overly 
sensitive drug receptors in their brains and are there- 
fore biologically disposed toward drug use.5° Though 
there is little conclusive evidence that biological fac- 
tors can explain initial drug experimentation, scientific 
research has provided a great deal of insight into pat- 
terns of long-term drug use. 

In particular, science has aided in understanding 
the difference between drug use and drug abuse. Drug 
abuse can be defined as the use of any drug—licit or 
illicit—that causes either psychological or bodily harm 
to the abuser or to third parties. Just as most people who 
drink beer or wine avoid abusing alcohol, most users 
of illegal substances are not abusers. For most drugs, 
only between 7 and 20 percent of all users suffer from 
compulsive abuse.5’ 

Despite their relatively small numbers, drug abusers 
have a disparate impact on the drug market. The 20 percent 
of Americans, for example, who drink the most consume 
more than 80 percent of all alcoholic beverages sold in 
the United States. The data are similar for illicit substance 
abusers, leading to the conclusion that to a large extent, 


abusers and addicts sustain the market for illegal drugs. 


THE DRUG-CRIME 
RELATIONSHIP 


Of course, because many drugs are illegal, anybody 
who sells, uses, or in any way promotes the use of these 
drugs is, under most circumstances, breaking the law. 
The drug-crime relationship is much more complex 


than the language of criminal drug statutes, however. 
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Around two-thirds of jail 
Medical Model of 
hia inmates are dependent 
Addiction An approach to P 
drug addiction that treats drug 
abuse as a mental or physical 


illness. 


Criminal Model of 
Addiction An approach to 
drug abuse that treats illegal 
drug use as a criminal act. 


on or abuse alcohol or 
drugs.5? According to one 
recent study, more than 
two-thirds of all arrestees 
in ten major American cit- 
ies tested positive for illicit 
drugs at the time of their 
arrest.5° As we will see throughout this textbook, the 
prosecution of illegal drug users and suppliers has been 
one of the primary factors in the enormous growth of 


the American correctional industry. 


Models of Explanation Epidemiologist Paul 
Goldstein has devised three models to explain the rela- 


tionship between drugs and crime: 


e = The psychopharmacological model holds that 
individuals act violently or criminally as a direct 


result of the drugs they have ingested. 


Do you feel that the behavior of celebrities such as 
socialite Paris Hilton, who was arrested for cocaine 
possession in Las Vegas on August 27, 2010, “teaches” 
adolescents that such behavior is acceptable or even 
desirable? Explain your answer. (AP Photo/Mark Damon) 
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e The economically impulsive model holds that drug 
abusers commit crimes to obtain the funds to 
purchase drugs. 

e The systemic model suggests that violence is a by- 
product of the interpersonal relationships within 
the drug-using community, such as when a dealer 


is assaulted by a buyer for selling “bad” drugs.54 


The strength of the drug-crime relationship has pro- 
vided justification for increased law enforcement efforts 
to criminalize drug use by harshly punishing offenders 


of controlled substance laws. 


Models of Addiction Is criminal conviction and 
incarceration the best way for society to deal with addicts? 
Those who follow the medical model of addiction believe 
that addicts are not criminals, but mentally or physically 

ill individuals who are forced into acts of petty 
Lo crime to “feed their habit.” Those who believe 

in the enslavement theory of addiction advocate 
treating addiction as a disease. They also hold that society 
should not punish addicts but rather attempt to reha- 
bilitate them, as would be done for any other unhealthy 
person.55 Although a number of organizations, including 
the American Medical Association, recognize alcohol- 
ism and other forms of drug dependence as diseases, 
the criminal justice system tends to favor the criminal 
model of addiction over the medical model. The crimi- 
nal model holds that drug abusers and addicts endanger 
society with their behavior and should be punished the 


same as any other persons who commit crimes that are 
not drug related.5° 


You have almost completed the only chapter in this 


textbook that deals primarily with theory. What follows 


will concentrate on the more practical and legal aspects 
of the criminal justice system: how law enforcement 
agencies fight crime, how our court systems deter- 
mine guilt or innocence, and how we punish those 
who are found guilty. Criminology can, however, play 


a crucial role in the criminal justice system. “A lot of 


Can criminologists help law enforcement agents such 
as this Boston police officer prevent crime? If so, 
how? (Rick Friedman/Boston/Corbis/iStockphoto.com) 


my colleagues just want to write scholarly articles for 
scholarly journals,” notes Professor James Alan Fox 
of Northeastern University in Boston. “But I think if 
you re ina field with specialized knowledge that can be 
useful to the community, you should engage the public 


and policymakers.”5? 


CRIMINOLOGY AND THE 
CHRONIC OFFENDER 


Perhaps the most useful criminological contribution to 
crime fighting in the past half century was Delinquency in 
a Birth Cohort, published by the pioneering trio of Marvin 
Wolfgang, Robert Figlio, and Thorsten Sellin in 1972. This 
research established the idea of the chronic offender, or 
career criminal, by showing that a small group of juvenile 
offenders—6 percent—was responsible for a dispropor- 
tionate amount of the violent crime attributed to a group 
of nearly 10,000 young males: 71 percent of the murders, 
82 percent of the robberies, 69 percent of the aggravated 
assaults, and 73 percent of the rapes.5° 
Further research has supported the idea of a 
“chronic 6 percent,”5? and law enforcement agencies 
and district attorneys’ offices have devised 
specific strategies to apprehend and prosecute 
repeat offenders, with dozens of local police 


agencies forming career criminal units to deal with 


Chronic Offender 
A delinquent or criminal who 
commits multiple offenses. 


the problem. Legislators have also 
reacted to this research: habitual 
offender laws that provide harsher 
sentences for repeat offenders 
have become quite popular. We 
will discuss these statutes, including 
the controversial “three-strikes-and- 


you re-out” laws, in Chapter 11. 


CRIMINOLOGY AND THE 
CRIMINAL JUSTICE SYSTEM 


There is a sense, however, that criminology has not 
done enough to make our country a safer place. Eminent 
criminologist James Q. Wilson, for one, has criticized 
his peers for trying to understand crime rather than to 
reduce it.°° Many law enforcement officials also argue 
that too much of the research done by criminologists is 
inaccessible to them. As Sarah J. Hart, director of the 
National Institute of Justice, has noted, an overwhelmed 
police chief simply does not have the time or patience 
to wade through the many scientific journals in which 
crime research appears.°" 

These criticisms notwithstanding, John H. Laub of 
the American Society of Criminology defends modern 
criminology’s practical benefits.°? He points out that the 
work of Clifford Shaw and Henry McKay (page 30) focused 
law enforcement efforts on the community, while Travis 
Hirschi’s research in the 1960s on the root causes of 
delinquency has had a wide impact on the juvenile justice 
system. As we will discuss further in Chapter 6, Wilson 
himself (in collaboration with George Kelling) devel- 
oped the “broken windows” theory, which reshaped police 
strategy in the 1990s and the first decade of the twenty- 
first century. Following the premises of the medical model 
of addiction (page 38), state and federal governments 
spend $15 billion on substance abuse services each year, 
in part to keep abusers from becoming or staying involved 
in crime.°* Indeed, in the opinion of many observers, 
researchers know more today about “what works” in crim- 


inology than at any other time in our nation’s history. 
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Learning 


Outcomes — 
After studying this chapter, 
youwillbeableto... 


Discuss the primary goals of 
civil law and criminal law, and 
explain how these goals are 
realized. 


Explain the differences 
between crimes mala in se 
and mala prohibita. 


Identify the publication in 
which the Federal Bureau of 
Investigation (FBI) reports 
crime data and list the three 


ways in which the data are 
reported. 


Distinguish between the 
National Crime Victimization 
Survey (NCVS) and self- 
reported surveys. 


Identify the three factors 
most often used by crimi- 
nologists to explain increases 
and declines in the nati 
crime rate. 


ce 
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Patty Peterson was last seen alive more than five years ago at a truck stop in Tulsa, 
Oklahoma. Then in 2009, a hiker stumbled across Peterson’s skeleton near a rest 
stop in Lupton, Arizona, just across the state border from New Mexico. She had 
been beaten to death, her skull crushed on the right side and her nose broken. When 
Peterson’s remains were finally identified in September 2010, her name was added to 
a growing—and disturbing—list of crime victims. According to data compiled by the 
Federal Bureau of Investigation (FBI), over the past four decades at least 450 people 
have died at the hands of serial killers who operate along the nation’s highways. 


Many of these victims share a common profile. Like Peterson, they are women 
involved in high-risk activities such as substance abuse and prostitution who spend 
time at truck stops or gas stations. They are picked up and then sexually assaulted, 
murdered, and discarded along interstates and highways. The prime suspects in 
these crimes, as identified by the FBI, are long-haul truck drivers, who have the abil- 
ity to abduct the women in one state, dispose of their bodies in another, return to 
the highway, and disappear. Given the mobile nature of these suspects and the long 
distances involved, it has proved.very difficult for local and state law enforcement 
agencies to track them down and link 
them to.any criminal activity. 


For these reasons, several years ago 
the FBI started the Highway Serial 
Rules Initiative. As part of this pro- 
gram, local police depart- 
ments send_ information 
about unsolved murders 
that fit the “roadside serial § 
killer” profile to the FBI. ° 


= 

es 

; = 
~ 


Analysts at the agency then - 
process the data and send 
out e-mail alerts when 

evidence matches a known 
suspect with a known vic- 


Why do law enforcement officials suspect long-haul 
truckers in the abductions and murders of hundreds of 
“women from roadside locations such as the truck stop 
tim. “It’s a great resource shown here? (Thinkstock Images/Comstock Images/Getty Images/ 
for us,” says Geor, ge Cr Onin _ Selahattin Pagnloeecy gets) 

of the Pennsylvania State — ; ee. 

Police. “For a long time, police departments were operating in a bubble 


[and did not know] what was going on in neighboring jurisdictions.” 
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Crunching numbers is 
Civil Law The branch of 
law dealing with the definition 
and enforcement of all private 
or public rights, as opposed to 
criminal matters. 


rarely considered excit- 
ing police work. As the 
Highway Serial Killings 


ie Initiative shows, however, 
Plaintiff The person or 
institution that initiates a 
lawsuit in civil court proceedings 
by filing a complaint. 


it can be a crucial aspect of 
law enforcement. Using a 


definition of serial killi 
Defendant Ina civil CHNUION: OF Ser ing 


court, the person or institution 
against whom an action is 
brought. In a criminal court, the 
person or entity who has been 
formally accused of violating a 
criminal law. 


that identifies offenders as 
those who “murder two or 
more victims . . . in sepa- 
rate events,”’ FBI analysts 
have gathered information 
on two hundred potential 
suspects. The movement of each suspect is tracked via 
technology such as the GPS system in his truck and credit- 
card retrieval records, allowing the experts to create time 
lines of the suspect’s movements. To date, the program has 
helped solve more than two dozen murders, including that 
of Monica Massaro, killed while sleeping in her bedroom 
by a trucker named Adam Lane. (Massaro’s home was 
located near a truck stop off Interstate 78 in Hunterdon 
County, New Jersey.) 

As we will see in this chapter, definitions and mea- 
surements of crime are tools that both the police and 
other criminal justice professionals can use to help fight 
crime. We will start our examination of these subjects 
with an overview of how crimes are classified, move on 


to the various methods of measuring crime, and end with 


Ask Nees When you come across 


an issue or idea while studying 
that you don’t fully under- 
stand, make an appoint- 
ment with your professor 
to discuss it. Or, e-mail 
your question to him 
or her. Friends and 
_ family can also be 
’ _ important sources of 
information. 
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a discussion of some statistical trends that give us a good 


idea of the “state of crime” in the United States today. 


4 


2WHATARE ——- 

THE DIFFERENT = 

CATEG ORIE! noes 
CRINE?? El 


The huge body of the law can be broken down according 
to various classifications. Three of the most important 
distinctions are those between (1) civil law and criminal 
law, (2) felonies and misdemeanors, and (3) crimes 


mala in se and mala prohibita. 


CIVIL LAW AND 
CRIMINAL LAW 


All law can be divided into two categories: civil law and 
criminal law. As U.S. criminal law has evolved, it has 
diverged from U.S. civil law. The two categories of law 

are distinguished by their primary goals. The 
Lo criminal justice system is concerned with pro- 

tecting society from harm by preventing and 
prosecuting crimes. A crime is an act so reprehensible 
that it is considered a wrong against society as a whole, 
as well as against the individual victim. Therefore, the 
state prosecutes a person who commits a criminal act. 
If the state is able to prove that a person is guilty of a 
crime, the government will punish her or him with 
imprisonment or fines, or both. 

Civil law, which includes all types of law other than 
criminal law, is concerned with disputes between pri- 
vate individuals and between entities. Proceedings in 
civil lawsuits are normally initiated by an individual or a 
corporation (in contrast to criminal proceedings, which 
are initiated by public prosecutors). Such disputes may 
involve, for example, the terms of a contract, the owner- 
ship of property, or an automobile accident. Under civil 
law, the government provides a forum for the resolution 
of torts—or private wrongs—in which the injured party, 
called the plaintiff, tries to prove that a wrong has been 
committed by the accused party, or the defendant. (Note 
that the accused party in both criminal and civil cases is 
known as the defendant.) 


a Lane 


Guilt and Responsibility A crimina! court is con- 
vened to determine whether the defendant is guilty—that 
is, whether the defendant has, in fact, committed the 
offense charged. In contrast, civil law is concerned with 
responsibility, a much more flexible concept. For exam- 
ple, after William Hensley died of an allergic reaction 
to bee stings, a civil court partially blamed emergency 
room physician Allen Retirado for his death. Retirado 
had mistakenly attributed Hensley’s unconsciousness 
on arrival at St. Clare’s Hospital in Sussex Borough, New 
Jersey, to heat stroke. Even though Retirado was never 
charged with any crime, the civil court decided that he 
was liable, or legally responsible, for Hensley’s death 
because of his improper diagnosis. 

Most civil cases involve a request for monetary 
damages to compensate for the wrong that has been 
committed. Thus, in 2010, the civil court ordered Allen 
Retirado to pay nearly $1 million to William Hensley’s 
family as compensation for the financial and emotional 
consequences of his death. (See Figure 3.1 below for a 


comparison of civil and criminal law.) 


The Burden of Proof Although criminal law proceed- 
ings are completely separate from civil law proceedings in 
the modern legal system, the two systems do have some 
similarities. Both attempt to control behavior by impos- 
ing sanctions on those who violate society's definition of 
acceptable behavior. Furthermore, criminal and civil law 
often supplement each other. In certain instances, a vic- 
tim may file a civil suit against an individual who is also 


the target of a criminal prosecution by the government. 


Because the burden 
of proof is much greater 
in criminal trials than 


civil ones, it is almost 


Liability In a civil court, legal 
responsibility for one’s own or 
another’s actions. 


Beyond a 


Reasonable Doubt 

The degree of proof required to 
find the defendant in a criminal 
trial guilty of committing the crime. 


always easier to win 
monetary damages than 


a criminal conviction. In 


Preponderance of the 
Evidence The degree of proof 
required to decide in favor of one 
side or the other in a civil case. In 
general, this requirement is met 
when a plaintiff proves that a fact is 
more likely than not true. 


2008, for example, truck 
driver George Albright 
was found not guilty of 
any criminal wrongdo- 
ing in connection with 
a traffic accident near 
Columbia, Missouri, that 
left four women dead. In 2010, however, a civil court 
decided that Albright was responsible for the death of 
Anita Gibbs, one of the four crash victims, and ordered 
a $32.25 million payment to Gibbs’s family. In the ear- 
lier trial, the criminal court did not find enough evi- 
dence to prove beyond a reasonable doubt (the burden 
of proof in criminal cases) that Albright was guilty of 
any crime. Nevertheless, the civil trial established 
by a preponderance of the evidence (the burden of 
proof in civil cases) that Albright was responsible for 
Gibbs’s death. (CAREER TIP: When attorneys are gather- 
ing evidence to use in civil trials, they will often engage a 
private investigator [P|] to find important evidence that 
the police might have missed. In this case, a private inves- 
tigation determined that Albright falsified his trucking logs 
to indicate that he had gotten sufficient rest before the 
accident.) 


Figure 3.1 Civil Law versus Criminal Law 


CIVIL LAW 


Area of Concern Rights and duties between individuals 


Wrongful Act Harm to a person or business entity 
Party who brings suit Person who suffered harm (plaintiff) 
Party who responds _—_ Person who supposedly caused harm (defendant) 


Standard of proof Preponderance of the evidence 


Remedy Damages to compensate for the harm 


CRIMINAL LAW 
Offenses against society as a whole 


Violation of a criminal statute 

The state (prosecutor) 

Person who allegedly committed a crime (defendant) 
Beyond a reasonable doubt 


Punishment (fine or incarceration) 
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Felony A serious crime, 

punishable by imprisonment r 
for a year or longer or, on rare a 
occasions, death. 


Malice Aforethought 

A depraved state of mind in < 
which the offender’s behavior 

shows a lack of concern for the 

well-being of his or her victims. 


FELONIES AND 
MISDEMEANORS 


Depending on their degree of seriousness, crimes are 
classified as felonies or misdemeanors. Felonies are seri- 
ous crimes punishable by death or, more commonly, 
by imprisonment in a federal or state penitentiary for 
one year or longer (though some states, such as North 
Carolina, consider felonies to be punishable by at least 
two years’ incarceration). The Model Penal Code, a gen- 
eral guide for criminal law, provides for four degrees of 


felony: 


1. Capital offenses, for which the maximum penalty 
is death. 

2. First degree felonies, punishable by a maximum 
penalty of life imprisonment. 

3. Second degree felonies, punishable by a 
maximum of ten years’ imprisonment. 

4. Third degree felonies, punishable by a maximum 


of five years’ imprisonment.* 


Degrees of Crime Although specifics vary from 
state to state, some general rules apply when grading 
crimes. For example, most criminal codes punish a bur- 
glary that involves a nighttime forced entry into a home 
more seriously than one that takes place during the day 
and involves a nonresidential building. Furthermore, 
the seriousness of any crime is usually determined 
by the mental state of the offender. That is, the law 
punishes those who plan and intend to do harm more 
harshly than it does those who act wrongfully because 
of strong emotions or other extreme circumstances. We 
will address the importance of mental state in crime 
more extensively in the next chapter, but here we can 


see how it affects the degrees of murder. 
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Murder in the first degree occurs under two 


circumstances: 


1. When the crime is premeditated, or considered 
(contemplated) beforehand by the offender, 
instead of being a spontaneous act of violence. 

2. When the crime is deliberate, meaning that it 
was planned and decided on after a process of 
decision making. Deliberation does not require a 
lengthy planning process. A person can be found 
guilty of first degree murder even if she or he 
made the decision to murder only seconds before 


committing the crime. 


Second degree murder, generally punishable by 
fifteen years to life in prison, occurs when no premedi- 
tation or deliberation was present, but the offender 
did have malice aforethought toward the victim. In 
other words, the offender acted with wanton disregard 
of the consequences of his or her actions. The differ- 
ence between first and second degree murder is clearly 
illustrated in a case involving a California man.who beat 
a neighbor to death with a partially full brandy bottle. 
The crime took place after Ricky McDonald, the victim, 
complained to Kazi Cooksey, the offender, about the 
noise coming from a late-night barbecue Cooksey and 
his friends were holding. The jury could not find suf- 
ficient evidence that Cooksey’s actions were premedi- 
tated, but he certainly acted with wanton disregard of his 
victim's safety. Therefore, the jury convicted Cooksey of 


second degree murder rather than first degree murder. 


Types of Manslaughter A homicide commit- 


ted without malice toward the victim is known as 


Source: Cosmonaut Creative Media, LLC/istockphoto.com 


Why was former day-care center operator Jeanette 
Lawrence, pictured here, convicted of involuntary 
manslaughter rather than murder or voluntary 
manslaughter for her role in the death of eighteen- 
month-old Ava Patrick? (Johnson County Sheriff’s Office) 


manslaughter and is usually punishable by up to fifteen 
years in prison. Voluntary manslaughter occurs when 
the intent to kill may be present, but malice, as described 
in the previous section, was lacking. Voluntary man- 
slaughter covers crimes of passion, such as when the 
emotion of an argument between two friends may lead 
to a homicide. Voluntary manslaughter can also occur 
when the victim provoked the offender to act violently. 

Involuntary manslaughter covers incidents in 
which the offender’s acts may have been careless, but 
she or he had no intent to kill. In 2010, for exam- 
ple, Jeanette Lawrence was convicted of involuntary 
manslaughter for her role in 
the death of eighteen-month- 
old Ava Patrick. A year ear- 
lier, Lawrence lost track of 
Ava at the day-care center she 
operated in Olathe, Missouri. 
Unattended, the child suffo- 
cated when her neck got caught 
in the slats of a wooden fence. 
Although Lawrence certainly 
did not intend for Ava to die, 


she was held crimi- 

Voluntary 

Manslaughter A homicide in 
which the intent to kill was present 
in the mind of the offender, but 
malice was lacking. 


nally responsible and 
sentenced to forty-one 
months in prison (see 


the photo alongside). 
P 8 ) Involuntary 

Manslaughter A negligent 

homicide in which the offender had 


no intent to kill his or her victim. 


Degrees of Misde- 
meanor Under fed- 


1] ay t Misdemeanor A criminal 
aie Sh GUAN ets BEEN? offense that is not a felony; usually 
punishable by a fine and/or a jail 


term of less than one year. 


states, any crime that is 


not a felony is consid- 
Infraction in most 
jurisdictions, a noncriminal offense 
for which the penalty is a fine 
rather than incarceration. 


ered a misdemeanor. 
Misdemeanors are crimes 
punishable by a fine or by 
confinement for up to a 
year. If imprisoned, the 
guilty party usually goes to a local jail instead of a prison. 
Disorderly conduct and trespassing are common misde- 
meanors. Like felonies, misdemeanors are graded by level 
of seriousness. In Illinois, for example, misdemeanors 
are either Class A (confinement for up to a year), Class B 
(not more than six months), or Class C (not more than 
thirty days). 

Most states similarly distinguish between gross 
misdemeanors, which are offenses punishable by thirty 
days to a year in jail, and petty misdemeanors, or offenses 
punishable by fewer than thirty days in jail. Whether a 
crime is a felony or a misdemeanor can also determine 
whether the case is tried in a magistrate’s court (for 
example, by a justice of the peace) or in a general trial 


court (for example, a superior court). 


infractions The least serious form of wrongdoing is 
often called an infraction and is punishable only by a 
small fine. Even though infractions such as parking tick- 
ets or traffic violations techni- 
cally represent illegal activity, 
they generally are not con- 
sidered “crimes.” Therefore, 
infractions rarely lead to jury 
trials and are deemed to be so 
minor that they do not appear 
on the offender's criminal 
record. In some jurisdictions, 
the terms infraction and petty 


offense are interchangeable. In 
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others, however, they are 
different. Under federal 


guidelines, for example, 


Mala in Se A descriptive 
term for acts that are inherently 
wrong, regardless of whether 
they are prohibited by law. 


Mala Prohibita 

A descriptive term for acts that 
are made illegal by criminal 
statute and are not necessarily 
wrong in and of themselves. 


an infraction can be pun- 
ished by up to five days of 
prison time, while a petty 
offender is only liable for 
a fine.° Finally, those who 
string together a series of 
infractions (or fail to pay the fines that come with such 
offenses) are in danger of being criminally charged. In 
Illinois, having three or more speeding violations in one 


year is considered criminal behavior.* 


MALA IN SE 
AND MALA PROHIBITA 


Criminologists often express the social function of 
criminal law in terms of mala in se or mala prohibita 
crimes. A criminal act is referred to as mala 


in se if it would be considered wrong even if 


there were no law prohibiting it. Mala in se 
crimes are said to go against “natural laws”—that is, 


against the “natural, moral, and public” principles of a 


JOB DESCRIPTION: 


® Assist lawyers in many aspects of legal wor! 
preparing for trial, researching legal docu 
drafting contracts, and investigating cases 


® In addition to criminal law, work includes 
corporate law, intellectual property, 
immigration, family law, and real estate. 


WHAT KIND OF TRAINING IS REQUIRED: 


® Acommunity college-level paralegal program that 
leads to an associate degree. 


® For those who already have a college degree, 
a certificate in paralegal studies. 


ANNUAL SALARY RANGE? 
® $30,000-$75,000 


For additional information, visit: 
www.nala.org/AboutParalegals.aspx. 
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society. Murder, rape, and theft are examples of mala 
in se crimes. These crimes are generally the same from 
country to country or culture to culture. In contrast, the 
term mala prohibita refers to acts that are considered 
crimes only because they have been codified as such 
through statute—“ human-made” laws. A mala prohibita 
crime is considered wrong only because it has been 
prohibited. The act is not inherently a wrong, though 
it may reflect the moral standards of a society at a given 
time. Thus, the definition of a mala prohibita crime can 
vary from country to country and even from state to 
state. Bigamy, or having two spouses at the same time, 
could be considered a mala prohibita crime. 

Some observers question the distinction between 
mala in se and mala prohibita. In many instances, it is dif- 
ficult to define a “pure” mala in se crime. That is, it is dif- 
ficult to separate a crime from the culture that has deemed 
it a crime.5 Even murder, under certain cultural circum- 
stances, is not considered a criminal act. In a number of 
poor, traditional areas of the Middle East and Asia, the law 
excuses “honor killings” in which men kill female family 
members suspected of sexual indiscretion. Our own legal 
system excuses homicide in extreme situations, such as 


self-defense or when a law enforcement agent kills in the 
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course of upholding the law. Therefore, 
“natural” laws can be seen as culturally 
specific. Similar difficulties occur in trying to define a 
“pure” mala prohibita crime. 


re 
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Suppose that a firefighter dies while fighting a fire at an 
office building. Later, police discover that the building 
manager intentionally set the fire. All of the elements 
of the crime of arson have certainly been met, but can 
the manager be charged with murder? In some Juris- 
dictions, the act might be considered a form of man- 
slaughter. According to the U.S. Department of Justice, 
however, arson-related deaths and injuries of police 
officers and firefighters due to the “hazardous natures 
of their professions” are not murders.° 
The distinction is important because the Department 
of Justice provides the most far-reaching and oft-cited 
set of national crime statistics. Each year, the 
Lo department releases the Uniform Crime Report 
(UCR). Since its inception in 1930, the UCR 
has attempted to measure the overall rate of crime in 
the United States by organizing “offenses known to the 
police.”? To produce the UCR, the FBI relies on the vol- 
untary participation of local law enforcement agencies. 
These agencies—approximately 17,500 in total, covering 95 
percent of the population—base their information on three 


measurements: 


Uniform Crime Report 
(UCR) An annual report 


compiled by the FBI to give an 
indication of criminal activity in the 
United States 


Part I Offenses 
Crimes reported annually by the 
FBI in its Uniform Crime Report. 


1. The number of persons arrested. 

2. The number of crimes reported by 
victims, witnesses, or the police 
themselves. 

3. The number of officers and support 
law enforcement specialists.® 

Once this information has been sent to the FBI, the 


agency presents the crime data in two important ways: 


1. Asarate per 100,000 people. In 2009, for 
example, the crime rate was 3,4.65. In other words, 
for every 100,000 inhabitants of the United 
States, 3,4.65 Part I offenses (explained below) were 
reported to the FBI. This statistic is known as the 
crime rate and is often cited by media sources when 
discussing the level of crime in the United States. 

2. As apercentage change from the previous year or 
other time periods. From 2008 to 2009, there 
was a 6.1 percent decrease in the violent crime 
rate and a 5.5 percent decrease in the property 


crime rate.? 


The Department of Justice publishes these data 
annually in Crime in the United States. Along with the basic 
statistics, this publication offers an exhaustive array 
of crime information, including breakdowns of crimes 
committed by city, county, and other geographic des- 
ignations and by the demographics (gender, race, age) 
of the individuals who have been arrested for crimes. 
(CAREER TIP: With their expert knowledge of statistics and 
their ability to organize numerical data, statisticians are cru- 
cial employees for the FBI and other federal and state law 


enforcement agencies that regularly publish crime reports.) 


PART | OFFENSES 


The UCR divides the criminal offenses it measures into 
two major categories: Part I and Part II offenses. Part I 
offenses are those crimes that, due to their seriousness 


and frequency, are recorded by the FBI to give a general 
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idea of the “crime picture” 
Part II Offenses 
All crimes recorded by the FBI 
that do not fall into the category 
of Part | offenses. 


in the United States in any 
given year. For a descrip- 
tion of the eight crimes that 
can be considered Part | 
offenses, see Figure 3.2 below. 

Part I offenses are those most likely to be covered 
by the media and, consequently, inspire the most fear 
of crime in the population. These crimes have come 
to dominate crime coverage to such an extent that, for 
most Americans, the first image that comes to mind at 
the mention of crime is one person physically attacking 
another person or a robbery taking place with the use 
or threat of force.'° Furthermore, in the stereotypical 
crime, the offender and the victim usually do not know 
each other. 

Given the trauma of violent crimes, this per- 
ception is understandable. It is not, however, accu- 
rate. According to UCR statistics, a relative or other 
acquaintance of the victim commits at least 56 percent 
of the homicides in the United States.’ Furthermore, 
as is evident from Figure 3.3 on the facing page, the 
majority of Part I offenses committed are property 


crimes. Notice that almost 60 percent of all reported 


Part I offenses are larceny/thefts, and about another 20 


percent are burglaries.’* 


PART Il OFFENSES 


Not only do violent crimes represent the minority of 
Part I offenses, but Part I offenses are far outweighed 
by Part II offenses, which include all crimes recorded 
by the FBI that do not fall into the category of Part | 
offenses. The most common Part II offenses include 
drug abuse violations, driving under the influence, 
assaults that do not result in injury, disorderly conduct, 
and drunkenness. While information gathered on Part I 
offenses reflects those offenses “known,” or reported to 
the FBI by local agencies, Part II offenses are measured 
only by arrest data. In 2009, the FBI recorded about 2.3 
million arrests for Part I offenses in the United States. 
That same year, more than 11.3 million arrests for Part II 
offenses took place.’ In other words, a Part II offense 
was about five times more common than a Part I offense. 
Such statistics have prompted Marcus Felson, a profes- 
sor at Rutgers University School of Criminal Justice, to 


comment that “most crime is very ordinary.”'* 


Figure 3.2 Part | Offenses 


Every month, local law enforcement agencies voluntarily provide information on serious offenses in their jurisdiction to 
the FBI. These serious offenses, known as Part | offenses, are defined here. The FBI collects data on Part | offenses to 
present an accurate picture of criminal activity in the United States. Arson is not included in national crime rate figures, 
but it is sometimes considered a Part | offense nonetheless, so it is included here. 


Criminal homicide. 


a. Murder and nonnegligent manslaughter: The willful (non- 
negligent) killing of one human being by another. 

b. Manslaughter by negligence: The killing of another person 
through gross negligence. 


Forcible rape. The carnal knowledge of a female forcibly and 
against her will. Included are rapes by force and attempted 
rapes or assaults as part of a rape. 


Robbery. The taking or attempting to take anything of value 
from the care, custody, or control of a person or persons by 
force or threat of force or violence and/or by putting the 
victim in fear. 


Aggravated assault. An unlawful attack by one person on 
another for the purpose of inflicting severe, or aggravated, 
bodily injury. 


Burglary—breaking or entering. The unlawful entry of a 
structure to commit a felony or a theft. Attempted forcible 
entry is included. 


Larceny/theft (except motor vehicle theft). The unlawful 
taking, carrying, leading, or riding away of property from the 
possession of another. 


Motor vehicle theft. The theft or attempted theft of a motor 
vehicle. 


Arson. Any willful or malicious burning or attempt to burn, 
with or without intent to defraud, a dwelling house, pub- 
lic building, motor vehicle or aircraft, personal property of 
another, and the like. 


eee 
Source: Federal Bureau of Investigation, Crime in the United States, 2009 (Washington, D.C.: U.S. Department of Justice, 2010), at 


www2.fbi.gov/ucr/cius2009/about/offense_definitions.html. 
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Figure 3.3. Composition of Part | Offenses 


Forcible 
Rape 0.8% 


Murder 0.1% 


r— Robbery 3.8% 
Larceny/Theft 


59.5% Aggravated 


Assault 7.6% 


Motor Vehicle 
Theft 7.5% 


Burglary 
20.7% 
Source: Federal Bureau of Investigation, Crime in the United States, 2009 


(Washington, D.C.: U.S. Department of Justice, 2010), at www2.fbi.gov/ 
ucr/cius2009/data/table_01.html. 


eet 
The UCR is generally considered the “official” record 
of crime in the United States, but it is only one of many 
sources of crime data in this country. Law enforcement 
professionals and academics also rely on victim surveys 
and self-reported surveys to collect such data, and we 
discuss these two popular crime measurement methods 


in this section. 


VICTIM SURVEYS 


One alternative source of data collecting attempts to avoid 
the distorting influence of the “intermediary,” or the 
local police agencies. In victim surveys, criminologists 
or other researchers ask the victims of crime directly 
about their experiences, using techniques such as inter- 
views or e-mail and phone surveys. The first large-scale 
victim survey took place in 1966, when members of 
10,000 households answered questionnaires as part of 
the President’s Commission on Law Enforcement and 
the Administration of Justice. The results indicated a 


much higher victimization rate than had been previously 


expected, and researchers 

Victim Survey A method of 
gathering crime data that directly 
surveys participants to determine 
their experiences as victims of 
crime. 


felt the process gave them 
a better understanding of 
the dark figure of crime, 
or the actual amount of ; : 
Dark Figure of Crime a 
term used to describe the actual 
amount of crime that takes place. 
The “figure” is “dark,” or impossible 
to detect, because a great number 
of crimes are never reported to the 
police. 


crime that occurs in the 
country. 
Criminologists 
were so encouraged by 
the results of the 1966 


Self-Reported Survey A 
experiment that the fed- 


method of gathering crime data 
that relies on participants to reveal 
and detail their own criminal or 
delinquent behavior. 


eral government decided 
to institute an ongoing 
victim survey. The result 
was the National Crime 
Victimization Survey (NCVS), which started 
4) in 1972. Conducted by the U.S. Bureau of the 
Census in cooperation with the Bureau of 
Justice Statistics of the Justice Department, the 
NCVS conducts an annual survey of more than 40,000 
households with nearly 75,000 occupants over twelve 
years of age. Participants are interviewed twice a year 
concerning their experiences with crimes in the prior 
six months. As you can see in Figure 3.4 on the next 
page, the questions try to be as specific as possible. 
Supporters of the NCVS highlight a number of 
aspects in which the victim survey is superior to the UCR: 


|. It measures both reported and unreported crime. 

2. It is unaffected by police bias and distortions in 
reporting crime to the FBI. 

3. It does not rely on victims directly reporting 


crime to the police.’» 


Most important, some supporters say, is that the NCVS 


gives victims a voice in the criminal justice process. 


SELF-REPORTED SURVEYS 


Based on many of the same principles as victim sur- 
veys, but focusing instead on offenders, self-reported 
surveys are a third source of data for criminologists. 
In this form of data collection, persons are asked 
directly—through personal interviews or question- 
naires, or over the telephone—about specific crim- 
inal activity to which they may have been a party. 


Self-reported surveys are most useful in situations in 
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Figure 3.4 Sample Questions from the NCVS 
(National Crime Victimization Survey) 


36a. Was something belonging to YOU stolen, such as: 


a. Things that you carry, like luggage, a wallet, 
purse, briefcase, book. 
. Clothing, jewelry, or cell phone. 
Bicycle or sports equipment. 
. Things in your home, like a TV, stereo, or tools. 
. Things from outside your home, such as a gar- 
den hose or lawn furniture. 
Things belonging to children in the household. 
g. Things from a vehicle, such as a package, grocer- 
ies, camera, or CDs. 
h. Did anyone ATTEMPT to steal anything belong- 
ing to youe 
41a. Has anyone attacked or threatened you in any of 
these ways: 
a. With any weapon, for instance, a gun or knife. 
b. With anything like a baseball bat, frying pan, 
scissors, or stick. 
By something thrown, such as a rock or bottle. 
d. Include any grabbing, punching, or choking. 
e. Any rape, attempted rape, or other type of sexual 
attack. =o 
f. Any face-to-face threats—OR 
g. Any attack or threat or use of force by anyone at 
all? Please mention it even if ie are not certain 
it was a crime. 


(ee oh @)iter 


sh 


2 


Source: U.S. Department of Justice, National Crime Victimization 
Survey 2006 (Washington, D.C.: Bureau of Justice Statistics, 2008). 


which the group to be studied is already gathered in 
an institutional setting, such as a juvenile facility or 
a prison. One of the more widespread self-reported 
surveys in the United States, the Drug Use Forecasting 
Program, collects information on narcotics use from 
arrestees who have been brought into booking facilities. 

Because there is no penalty for admitting to criminal 
activity in a self-reported survey, subjects tend to be more 
forthcoming in discussing their behavior. Researchers 
interviewing a group of male students at a state univer- 
sity, for example, found that a significant number of the 
students admitted to committing minor crimes for which 
they had never been arrested. This fact points to the most 
striking finding of self-reported surveys: the dark figure 
of crime, a term that refers to the actual amount of crime 
that takes place, appears to be much larger than the UCR 
or NCVS would suggest. 
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éWHAT IS THE 


STATE OF CRIME). i 
IN THE UNITED — 
STATES? 


The UCR, NCVS, and other statistical measures we have 
discussed so far in this chapter, though important, rep- 
resent only the tip of the iceberg of crime data. Thanks 
to the efforts of government law enforcement agencies, 
educational institutions, and private individuals, more 
information on crime is available today than at any time 
in the nation’s history. Pure statistics, however, do not 
always tell the whole story, and crime rates often fail 
to behave in the ways criminologists predict. In this 
section, we will look at how crime patterns in the United 
States have shifted over the past five decades and how 
trends from the immediate past may or may not help 


us understand what to expect in the immediate future. 


ON THE RISE: CRIME IN THE 
1960s AND 1970s 


Since the early 1960s, the United States has suffered two 
large-scale crime increases. The first, long term and 
relatively gradual, lasted through the 1970s. The second, 
shorter and more dramatic, peaked in 1991. In attempt- 
ing to explain the first increase, experts relied 
principally on what Franklin Zimring calls the 


three “usual suspects” of crime fluctuation: 


is Imprisonment, based on the principle that (a) an 
offender in prison or jail is unable to commit a 
crime on the street, and (b) a potential offender 
on the street will not commit a crime because he 


or she does not want to wind up behind bars. 


i) 


Youth populations, because offenders commit 


fewer crimes as they grow older. 


Go 


The economy, because when legitimate 
opportunities to earn income become scarce, 
some people will turn to illegitimate methods 


such as crime.'° 


To a certain extent, evidence from the 1960s and 


1970s, when the first crime increase occurred, sup- 


and 


echnology 


TRANSDERMAL 
ALCOHOL TESTING 


Sweat, it seems, is one source of self-reported data that never 
lies, at least when it comes to alcohol consumption. That’s the 
logic behind the Secure Continuous Remote Alcohol Monitor, 
otherwise known as the SCRAM bracelet or the “bling with a ping” 
This eight-ounce bracelet, usually worn around the subject’s ankle, 
relies on a process called transdermal alcohol testing to measure the 
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levels of alcohol vapor that show up in perspiration when alcohoi has 
been consumed. The measurements are then transmitted and posted ona 
Web site via wireless modem, allowing the subject to prove—or disprove—that 
he or she remains sober. The SCRAM bracelet gained notoriety several years ago when 


actress and socialite Lindsay Lohan voluntarily donned one to show her commitment to sobriety. Most wearers, however, are not 


celebrities but rather offenders who are required by a court to undergo the testing after an arrest for drunken driving, domestic 


violence, or some other alcohol-related wrongdoing. 


THINKING ABOUT TRANSDERMAL ALCOHOL TESTING 


Coming soon: passive transdermal detectors in steering wheels. These devices will measure the sweat on the driver’s hands to 


determine whether she or he has been ingesting drugs or alcohol. How could this technology be used to keep someone from driving 


under the influence? 


ports the influence of each of these usual suspects. 
For example, levels of imprisonment in the United 
States were relatively low during the 1960s. By the early 
19708, the public outcry at violent crime rates that had 
doubled in the previous decade started a “get tough 
on crime” political movement that resulted in harsher 
sentences for a wider range of offenders.”? In fact, 1972 
would mark the last time that the number of Americans 
behind bars dropped for the next thirty years, leading 
many to believe that the massive expansion of the cor- 
rections industry has played a crucial role in subsequent 


reductions in crime. 


Age and Crime: The Peak Years Writing in 
1974, criminologist James Q. Wilson pointed out a trend 
that seemed to have an obvious connection to the crime 


increases of the era. Between 1960 and 1973, the num- 


ber of Americans between the ages of eighteen and 
twenty-four increased by 13 million, bringing the total to 
more than 4.0 million.'® Wilson found these data highly 
relevant because the strongest statistical determinant of 
criminal behavior appears to be age. Numerous studies 
show that criminal behavior peaks in the teenage years. 
Indeed, juvenile arrest rates did increase in the 1960s 
and early 1970s before leveling off for the remainder of 
the decade.'9 As Figure 3.5 on the next page shows, the 
eighteen- to twenty-four-year-old group targeted by 
Wilson remains responsible for a greater percentage of 
total arrests than any other age group. 

Why is the crime rate dramatically higher for young 
people? There is no single, simple answer. As noted in 
Chapter 2, biological theories of crime point to high tes- 
tosterone levels in young males, which increase rates of 


aggression and violence (see page 27). Adolescents are 
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es 


Figure 3.5 Percentage of Arrests by Age 


Crack Cocaine A highly 
addictive form of cocaine, 
crystallized into “rock” and 
smoked rather than snorted. 


also more susceptible to 
peer pressure, and studies 
show that juvenile delin- 
quents tend to socialize 
with other juvenile delin- 
quents.?° In Chapter 15, 
we will take a much closer 


look at the many risk fac- 


Percentage of Total Arrests 


tors that are associated 


with youthful offending. 


Under 18 


Crime and_ the 
Economy The 1970s 
were also a_ difficult 


period for the American 
economy, and criminolo- 
gists have pointed to high 
unemployment rates and 
falling wages as contributing to the crime increases of 
that decade.’ While few observers would question the 
existence of some correlation between crime and the 
economy, the overall equation is not quite so simple. 
The 1960s, for example, were a time of concurrent gen- 
eral economic prosperity and increasing crime rates.” 
Indeed, none of the usual suspects—imprisonment, 
demographics, and the economy—has consistently mir- 
rored crime trends. In Chapter 13, we will look at the 
often contradictory relationship between incarceration 
and crime. Furthermore, later in this section we will see 
that predictions based on youth populations have often 


been wrong—sometimes spectacularly so. 


DRUG WARS: 
CRIME IN THE 1980s 


Another reason often cited for the crime increases of the 
19708 was rising heroin use, particularly in inner cities 
of the United States. The drug-crime relationship, which 
we first examined in Chapter 2 (see pages 37-38), also 
appeared to be a leading factor in the crime spike of the 


late 1980s and early 1990s. Those years saw the 
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18-24 25-34 


As this graph shows, the majority of persons arrested for property crimes in the United 
States are under twenty-five years old, and more violent crimes are committed by 
eighteen- to twenty-four-year-olds than by any other age group. 
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@ Violent Crime 
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Source: Federal Bureau of Investigation, Crime in the United States, 2009 (Washington, D.C.: U.S. Department of 
Justice, 2010), at www2.fbi.gov/ucr/cius2009/data/table_38.html. 


introduction of crack cocaine, which is more powerful 
than the powdered form of the drug and quickly became a 
staple of the illegal drug market. 


The Impact of Crack According to Professor Alfred 
Blumstein of Pittsburgh’s Carnegie Mellon University, 
the introduction of crack cocaine set off a series of 
events with disastrous consequences for young, low- 
income males. First, drug kingpins hired them to sell the 
drug on the street. Because firearms were necessary to 
protect a dealer’s territory, the crack trade led to a flood 
of handguns in poorer neighborhoods of the United 
States. These handguns then began to spread to the rest 


of the youth population and were used to commit crimes 
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Drug Enforcement Administration agents collect 
evidence at a meth lab in Liverpool, Ohio. Why 
has this particular drug flourished in poor, rural 
areas? (AP Photo/Wayne Maris/East Liverpool Review/Korhan 


Karacan/iStockphoto.com) 


such as homicide and robbery.?° Further research by 
Blumstein showed that the homicide rates by young 
offenders in large cities began to increase in 1985 and 
began to fall in 1993, a trend that reflected the ebb and 


flow of crime rates in general at that time.?4 


The Methamphetamine Scourge Although 
nothing as dramatic and far reaching as the crack cocaine 
epidemic has occurred in the first decades of the twenty- 
first century, the drug-crime relationship can still be 
seen in concentrated geographic areas. Many of these 
crime pockets have formed as a result of the manufac- 
ture and sale of methamphetamine (meth), a highly 


addictive stimulant to the central nervous system. Meth 


is relatively easy to make 

Methamphetamine 
(Meth) A synthetic stimulant 
that creates a strong feeling of 
euphoria in the user and is highly 
addictive. 


in home laboratories 
using the ingredients of 
common cold medicines 
and farm chemicals. 
Consequently, the drug 
provides a “cheap high” for the consumer and has become 
the scourge of many of the nation’s poor rural areas. 
Several years ago, 98 percent of Washington State 
law enforcement agencies reported a significant meth 
presence in their jurisdictions. The vast majority of 
these agencies also reported that crimes such as robbery/ 
burglary, identity theft, domestic violence, and assault 
increased as a direct result of the meth trade.*5 In addi- 
tion, the spread of the drug has had significant secondary 
effects. Children who have been taken away from parents 
caught using or making the substance, known as “meth 
orphans,” are overwhelming foster homes and social ser- 
vices in Washington and several other states. (CAREER TIP: 
Many law enforcement agencies require emergency medical 
technicians to provide on-the-spot health services such as 
assessing the condition of a child who has been removed 


from a meth lab site.) 


LOOKING GOOD: CRIME 
IN THE 1990s AND 2000s 


In 1995, James Q. Wilson, noting that the number of 
young males was set to increase dramatically over the 
next decade, predicted that “30,000 more young mug- 
gers, killers, and thieves” would be on the streets by 
2000. “Get ready,” he warned.?° Other criminologists 
offered their own dire projections. John Dilulio foresaw 
a swarm of “juvenile super-predators” on the streets,?? 
and James A. Fox prophesied a “blood bath” by 2005.?° 
Given previous data, these experts could be fairly con- 
fident in their predictions. Fortunately for the country, 
they were wrong. As is evident from Figure 3.6 on the 
following page, starting in 1994 the United States expe- 
rienced a steep crime decline that we are still enjoying, 


though to a somewhat lesser degree, today. 


The Great Crime Decline The crime statistics 
of the 1990s are startling. Even with the upswing at 
the beginning of the decade, from 1990 to 2000 the 
homicide rate dropped 39 percent, the robbery rate 
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Figure 3.6 Violent Crime in the United States 


According to statistics gathered each year by the FBI, American violent crime rates have varied over time. As 
you can see, the numbers ebb and flow, with increases in the early 1990s and decreases in the mid to late 
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Source: Federal Bureau of Investigation. 


44, percent, the burglary rate 41 percent, and the auto 
theft rate 37 percent. By most measures, this decline 
was the longest and deepest of the twentieth century.*? 
In retrospect, the 1990s seem to have encompassed 
a “golden era” for the leading indicators of low crime 
rates. The economy was robust. The incarceration rate 
was skyrocketing. Plus, despite the misgivings of James 
Q. Wilson and many of his colleagues, the percentage of 
the population in the high-risk age bracket in 1995 was 
actually lower than it had been in 1980.°° 

Several other factors also seemed to favor lower 
crime rates. Police tactics, many of which we will dis- 
cuss in Chapter 6, became more efficient—thanks in 
no small part to “zero-tolerance” policies inspired by 
Wilson’s writings. Furthermore, many of those most 
heavily involved in the crack cocaine boom of the late 
1980s had been killed or imprisoned, or were no longer 
offending. Without their criminal activity, the United 


States became a much safer place. 


A “Welcome Puzzle” In the early years of the 
20008, the nation’s crime rate flattened for a time 
before resuming its downward slope. In 2009, property 
crime rates dropped for the seventh straight year, and 
violent crime rates shrank to their lowest levels since 
the early 1970s. Given that, in recent years, the econ- 
omy has been mired in a recession, unemployment has 
been unusually high, and many local police depart- 
ments have been reducing their budgets, the decreas- 


ing crime rates have come as something of a surprise. 
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1990s. The first decade of the 2000s was, in the words of one expert, “impressively flat.” 


Richard Rosenfeld, president of the American Society 
of Criminology, calls the trend “one of those welcome 
puzzles” and suggests that his colleagues reconsider 
“under what conditions economic activity influences 


crime.”22 


CRIME, RACE, AND POVERTY 


One group has noticeably failed to benefit from the 
improved crime trends of the past fifteen years: young 
African American males. According to data compiled 
by criminologists James A. Fox and Marc L. Swatt of 
Northeastern University in Boston, from 2002 to 2007 
the number of murders committed by black males 
under the age of eighteen rose 43 percent. Over the 
same time period, the number of young black males who 
were victims of murder also increased significantly, by 
31 percent. In both categories, levels for young white 


males remained the same or declined.°2 


Race and Crime Youth homicide rates are 
not the only area in which there is a “worrisome 
divergence”*4—to use Professor Fox’s term—in crime 
trends between the races. Official crime data seem to 
indicate a strong correlation between minority status and 
crime: African Americans—who make up 13 percent of 
the population—constitute 39 percent of those arrested 
for violent crimes and 30 percent of those arrested for 
property crimes.°5 A black man is almost twelve times 


more likely than a white man to be sent to prison for a 


~ 3 os i * : pies at) . . m > 29 
drug-related conviction, while black women are about by a single parent.’° (CAREER TIP: Under certain circum 


five times more likely than white women to be incarcer- stances, when home life becomes unhealthful for a child, 


| 

ated for a drug offense.°© An African American male born | the state can decide to place him or her in a foster home. 
in 2001 in the United States has a one in three chance of | The professionals who oversee this process and look out 
going to prison at some point in his life. The national for the best interests of the children, and their families, are 
average for American men of all races is one in fifteen. called foster care case workers.) 
Furthermore, although less than half of those arrested 
for violent crimes are African American, blacks account Class and Crime Indeed, a wealth of information 
for just over half of all convictions and approximately 60 | suggests that income level is more important than 
percent of prison admissions.°7 (CAREER TIP: If you are | skin color when it comes to crime trends. A 2002 
interested in remedying unequal treatment of minorities in study of nearly goo African American children (400 
the criminal justice system, you should consider becominga | boys and 467 girls) from neighborhoods with vary- 
civil rights lawyer.) ing income levels showed that family earning power 

The racial differences in the crime rate are one | had the only significant correlation with violent 


of the more controversial areas of the criminal justice 


system. At first glance, crime statistics seem 


to support the idea that the subculture of 
African Americans in the United States 
is disposed toward criminal behavior. we 
Not all of the data, however, support ie 
that assertion. A recent research 


project led by sociologist Robert 


J. Sampson of Harvard University 
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collected extensive data on more 
than 11,000 residents living in 
i180 Chicago neighborhoods. 
Sampson and his colleagues 
found that 60 percent of the “gap” 
in levels of violence between whites 
and African Americans could be 


attributed to neighborhood and 
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family conditions. In other words, 
regardless of race, a person would 
have a much higher risk of vio- 
lent behavior if he or she lived in 
a poverty-stricken, disorganized 


neighborhood or in a household run 


n 


> (AP Photo/Atlanta Journal 


& Constitution, Brant Sanderlin) 
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“ay % of all inmates in state and 
federal prisons do not have 
ahigh school diploma, ~~ 


compared with 18% of the’ eae 


behavior.°9 More recent research conducted by William 
A. Pridemore of Indiana University found a “posi- 
tive and significant association” between poverty and 
homicide.*° Lack of education, another handicap most 
often faced by low-income citizens, also seems to cor- 
relate with criminal behavior. Forty-one percent of all 
inmates in state and federal prisons failed to obtain a 
high school education, compared with 18 percent of the 
population at large." 

It might seem logical that those without the finan- 
cial means to acquire the consumer goods and services 
that dominate our society would turn to illegal methods 


to “steal” purchasing power. But, logic aside, many 


criminologists are skeptical of such an obvious class- 


crime relationship. After all, poverty does not cause 
crime. The majority of residents in low-income neigh- 
borhoods are law-abiding. Furthermore, self-reported 
surveys indicate that high-income citizens are involved 
in all sorts of criminal activitiest* and are far more 
likely to commit white-collar crimes, which are not 
included in national crime statistics. These facts tend to 
support the theory that high crime rates in low-income 
communities are at least partly the result of a greater 
willingness of police to arrest poor citizens and of the 


court system to convict them. 


Ethnicity and Crime Another point to remember 
when reviewing statistical studies of minority offend- 
ers and victims is that these studies tend to focus 
on race, which distinguishes groups based on physi- 
cal characteristics such as skin color, rather than 
ethnicity, which denotes national or cultural back- 
ground. Thus, the bulk of criminological research 
in this area has focused on the differences between 
European Americans and African Americans, both 
because the latter have been the largest minority 
group in the United States for most of its history and 
because the racial differences between the two groups 
are easily identifiable. Americans of Hispanic descent 


have either been excluded from many crime studies or 


© Preferred candidates will have a bachélor 
degree in counseling, criminal justice, ora 


social science ae i 


JOB DESCRIPTION: 


® Conduct assessments and refer at-risk youth to 
appropriate activities, programs, or agencies as an 
alternative to their becoming involved in criminal 
activity. Also, counsel troubled youths and their 
families. 


® Serve as a liaison between the police department and 
schools and community organizations regarding gangs 
and other youth-related matters. 


WHAT KIND OF TRAINING IS REQUIRED? 


® Ata minimum, a high school diploma and any 
combination of training, education, and experience 
equivalent to three to five years’ social 
employment involving yc 
background is also v. 
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been linked with whites or blacks based 
on racial characteristics. Other minority 
groups, such as Asian Americans, Native 
Americans, and immigrants from the 
South Pacific or Eastern Europe, have 
been similarly underreported in crime 
studies. 

This state of affairs will more 
than likely change in the near future. 
Latinos are the fastest-growing minority 
group in the U.S. prison population, and 
because of immigration offenses, they now 
account for 40 percent of those convicted 
of federal crimes.4° In fact, criminologists 
have already begun to focus on issues of 
Hispanic criminality. For example, Robert 
Sampson’s research project, mentioned ear- 
lier on page 55, found lower rates of violence 
among Mexican Americans than among either 
whites or blacks living in Chicago. The authors 
theorize that strong social ties in immigrant 
populations create an environment that is 


antithetical to crime.*+4 


WOMEN AND CRIME 


To put it bluntly, crime is an overwhelmingly 
male activity. More than 65 percent of all murders 
involve a male victim and a male perpetrator. In 


only 2.4 percent of homicides are both the offender 


not allowed 


iy 
You can't get 


involved 


in a bar fight 


and the victim female.45 A mere 12 per 

cent of the national jail population and 
7 percent of the national prison popu- 
lation are female, and in 2009 only 24, 
: A percent of all arrests involved women.*® 
if you Te ae ee | 
‘ ese statistics, however, fail to convey 
the startling rate at which the female 


presence in the criminal justice system 
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in the bar. 


has been increasing. In 1970, there were 
about 6,000 women in federal and state pris- 
ons; today, there are more than 113,000.47 
There are two possible explanations 
for these increases. Either (1) the life cir- 
cumstances and behavior of women have 
changed dramatically in the past forty years, 
or (2) the criminal justice system’s attitude 
toward women has changed over that time 
period.4® In the 1970s, when female crime 
rates started surging upward, many observ- 
ers accepted the former explanation. “You 
can’t get involved in a bar fight if you're 
not allowed in the bar,” said feminist theo- 


rist Freda Adler in 1975.49 It has become 


clear, however, that a significant percentage of 
women arrested are involved in a narrow band of 
wrongdoing, mostly drug- and alcohol-related 
offenses or property crimes.5° Research shows 
that as recently as the 1980s, many of the women 
now in prison would not have been arrested or 
would have received lighter sentences for com- 
mitting the same crimes.’ Consequently, more 
scholars are convinced that rising female crimi- 
nality is the result of a criminal justice system that is 


“more willing to incarcerate women. 0” 


TEST prep 


When preparing for an exam, you might want 
to get together a small group (two or 


three other students) for a study =. Qe 
session. Discussing a topic out loud OE ie 
can improve your understanding é 

of that topic and will help you is 

remember the key points that \ie 


often come up on exams. 
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Learning 
Outcomes 


After studying this chapter, 
you will beable to... 


List the four written sources 
of American criminal law. 


Explain the two basic func- 
tions of criminal law. 


List and briefly define the 
most important excuse 
defenses for crimes. 


Describe the four most 
important justification 
criminal defenses. 


Distinguish between sub- 
stantive and procedural 
criminal law. 


Deadly Heat 


As a nationally known self-help guru, financial wizard, and motivational speaker, James 
Arthur Ray prides himself on being right. Ray was tragically wrong, however, on an 
autumn day in 2009 when he told more than fifty participants in a sweat lodge ceremony 
he was leading, “You are not going to die. You might think you are, but you’re not going 
to die.” About halfway through the two-hour-long ceremony, the end piece of Ray’s five- 
day “Spiritual Warrior” retreat near Sedona, Arizona, people began to vomit and pass out 
in the extreme heat. When it was over, despite Ray’s words of assurance, Kirby Brown, 
James Shore, and Liz Neuman never regained consciousness and died in a local hos- 
pital. Twenty other participants required medical treatment, suffering from 


burns, dehydration, kidney failure, and respiratory arrest. 


“| did everything | could to help,” Ray told an interviewer following the 
incident. “Il held people’s hands, | stroked their hair, | talked to them, 
| held the IV for paramedics.” According to some witnesses, Ray was 
not quite so helpful during the ceremony. Beverly Bunn, who 
was inside the sweat lodge, said that people were gasping 
for air, collapsing, and crying out for water while Ray, 
positioned near the entrance, “did nothing. He just 
sien stood there.” Megan Frederickson, an employee at the 
Angel Valley Retreat (the site of the sweat lodge), 
admitted that before the ceremony, Ray told her 


em, , Ot to worry if participants vomited or fainted, 
because such responses were to be expected. 


After a four-month investigation, law 
fi enforcement officials decided that the 
sweat lodge was, in fact, a crime scene. 
On February 3, 2010, Yavapai County sher- 
iff’s deputies arrested Ray and charged him 

with three counts of manslaughter for 
the deaths of Brown, Shore, and Neuman.» What risks did James Arthur Ray—shown 
Sixteen months later, a Campe Verde jury here ina Camp Verde, Arizona, courtroom— 
found Ray guilty of three counts of negligent overlook during a sweat lodge ceremony in 
homicide, and he faced a maximum penalty wed three participants died? (AP Photo/Ross D. 
of twelve years behind bars. (CAREER TIP: tes 


The paramedics who arrived at the scene of the 


REUTERS/Jessica Rinaldi 


sweat lodge are certified health-care providers 


trained to treat victims of emergencies.) 
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Was James Arthur Ray 
Nobody 


involved with the situation 


Constitutional Law 
Law based on the U.S. 
Constitution and the 
constitutions of the various 
states. 


treated fairly? 


believes that he wanted any 
of the Spiritual Warriors to 
die. The sweat lodge, built 
in 2008, had been used numerous times without inci- 
dent. “This was a terrible accident,” said Luis Ri, Ray’s 
attorney, “but it was an accident, not a criminal act.”* In 
this chapter, we will learn that a defendant usually must 
have a guilty state of mind, or mens rea, to have commit- 
ted a crime. Ray may have acted irresponsibly, but he 
certainly had no intent to injure or kill. 

At the same time, society needs to protect its 
citizens from harm, even if that harm was not inten- 
tionally inflicted. According to the criminal code of 
Arizona, a person is guilty of manslaughter if he or 
she “recklessly” causes the death of another person. 
Later in the chapter, we define recklessness as ignoring 
an obvious risk. Given the circumstances of the sweat 
lodge ceremony, Arizona officials felt that Ray should 
have known that he was placing others in grave danger, 
and therefore he had committed a criminal act. As this 
example suggests, criminal law must be flexible enough 
to encompass behavior that is not marked by criminal 
intent yet still poses a threat to soci- 
ety and therefore, in the eyes of 


some, merits punishment. In 


this chapter, we will examine 
how these “threats to society” 
are identified and focus on the 
guidelines that determine how 
the criminal justice system resolves 


and punishes criminal guilt. 


Originally, American criminal law was uncodified. 


In other words, it relied primarily on judges fol- 
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lowing precedents, and the body of the law was not 


Jurisdiction is the authority L 
a 
x of a court to hear and decide 
cases within an area of the law or ‘ 


a geographic territory. ie 


written down in any single place. Uncodified law, however, 
presents a number of drawbacks. For one, if the law is not 
recorded in a manner or a place in which the citizenry has 
access to it, then it is difficult, if not impossible, for people 
to know exactly which acts are legal and which acts are 
illegal. Furthermore, citizens have no way of determining 
or understanding the procedures that must be followed to 
establish innocence or guilt. Consequently, U.S. history 
has seen the development of several written sources of 
American criminal law, also known as “substantive” crim- 


inal law. These sources include 


l. The U.S. Constitution and the constitutions of the 
various states. 

2. Statutes, or laws, passed by Congress and by state 
legislatures, plus local ordinances. 

oF Regulations created by regulatory agencies, such 
as the federal Food and Drug Administration. 


4. Case law (court decisions). 


We describe each of these important written sources of 


law in the following pages. 


CONSTITUTIONAL LAW 


The federal government and the states have sepa- 
rate written constitutions that set forth 
the general organization and 
powers of, and the limits on, 
their respective governments. 
. _ Constitutional law is the law as 
expressed in these constitutions. 
to The U.S. Constitution is the 
supreme law of the land. As such, it is 
___ the basis of all law in the United States. 
’ Any law that violates the Constitution, 
as ultimately determined by the United States Supreme 
Court, will be declared unconstitutional and will not be 
enforced. The Tenth Amendment, which defines the pow- 
ers and limitations of the federal government, reserves to 
the states all powers not granted to the federal govern- 
ment. Under our system of federalism (see Chapter 1), 
each state also has its own constitution. Unless they con- 
flict with the U.S. Constitution or a federal law, state con- 
stitutions are supreme within their respective borders. 
(You will learn more about how constitutional law applies 


to our criminal justice system in later chapters.) 


Edward Grajeda/iStockphoto.com 


STATUTORY LAW 


Statutes enacted by legislative bodies at any level of gov- 
ernment make up another source of law, which is gen- 
erally referred to as statutory law. Federal statutes are 
laws that are enacted by the U.S. Congress. State statutes 
are laws enacted by state legislatures, and statutory law 
also includes the ordinances passed by cities and coun- 
ties. A federal statute, of course, applies to all states. A 
state statute, in contrast, applies only within that state’s 
borders. City or county ordinances (statutes) apply only 
to those jurisdictions where they are enacted. As men- 
tioned, statutory law found by the Supreme Court to vio- 
late the U.S. Constitution will be overturned. In the late 
1980s, for example, the Court ruled that any state laws 
banning the burning of the American flag were uncon- 
stitutional because they impinged on the individual’s 
right to freedom of expression.° 

Ona state and local level, voters can write or rewrite 
criminal statutes through a form of direct democracy 
known as the ballot initiative. In this process, a group 
of citizens draft a proposed law and then gather a certain 
number of signatures to get the proposal on that year’s 
ballot. If a majority of the voters approve the measure, 
it is enacted into law. Currently, twenty-four states 
and the District of Columbia accept ballot initiatives, 
and these special elections have played a crucial role in 
shaping criminal law in those jurisdictions. In the mid- 
19908, for example, California voters approved a “three- 
strikes” measure (discussed in Chapter 11) that increased 


penalties for third-time felons, transforming the state’s 


criminal justice system 
Statutory Law The body of 
law enacted by legislative bodies. 


Ballot Initiative A 
procedure in which the citizens 

of a state, if they collect enough 
signatures, can force a public vote 
on a proposed change to state law. 


Administrative Law 

The body of law created by 
administrative agencies (in the 
form of rules, regulations, orders, 
and decisions) in order to carry out 
their duties and responsibilities. 


in the process. In 2008, 
Massachusetts voters 
decided that posses- 
sion of small amounts 
of marijuana would no 
longer be a crime within 
state limits. Two years 
later, a ballot initiative 
required Arizona to join 
thirteen other states and 
Washington, D.C., in 


allowing the use of marijuana for medicinal purposes.* 


ADMINISTRATIVE LAW 


A third source of American criminal law consists of 
administrative law—the rules, orders, and decisions 
of regulatory agencies. A regulatory agency is a federal, 
state, or local government agency established to per- 
form a specific function. The Occupational Safety and 
Health Administration (OSHA), for example, over- 
sees the safety and health of American workers; the 
Environmental Protection Agency (EPA) is concerned 
with protecting the natural environment; and the Food 
and Drug Administration (FDA) regulates food and 
drugs produced in the United States. 

Disregarding certain laws created by regulatory 
agencies can be a criminal violation. Federal stat- 
utes, such as the Clean Water Act, designate author- 


ity to a specific regulatory agency, such as the EPA, 


George Washington, standing at right, presided over 
the constitutional convention of 1787, which resulted 
in the U.S. Constitution. Why is this document consid- 


ered the supreme law of the United States? 
(The Granger Collection/Rich Koele/iStockphoto.com) 


to enforce regulations to 
Case Law is tules of he which criminal sanctions 
announced in court decisions. 
a are attached.° So, after the 
Precedent A court decision 
that is used as a guideline for 
deciding a subsequent case with 


similar facts. 


April 20, 2010, explosion 
on the Deepwater Horizon 
drilling rig, which led to a 
spill that dumped 205 mil- 
lion gallons of crude oil into the Gulf of Mexico, the EPA 
opened an investigation to determine if any criminal 
activity had contributed to the environmental disaster. 
(CAREER TIP: A number of local police departments, par- 
ticularly those serving large metropolitan areas, employ 
environmental police officers, whose sole duty is to enforce 
local environmental laws. These laws cover issues such as 


automobile pollution and recycling requirements.) 


CASE LAW 


Another basic source of American law consists of 
the rules of law announced in court decisions, or 
precedents. These rules of law include interpretations 
of constitutional provisions, of statutes enacted by leg- 
islatures, and of regulations created by administrative 
agencies. Today, this body of law is referred to variously 
as the common law, judge-made law, or case law. 

Case law relies to a certain extent on how courts 
interpret a particular statute. If you wanted to learn 
about the coverage and applicability of a particular 
statute, for example, you would need to locate the stat- 
ute and study it. You would 
also need to see how the 
courts in your jurisdic- 
tion have interpreted the 
statute—in other words, 
what precedents have been 


established in regard to 


the four different sources of American law, see Figure 
4.1 below.) 
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Many criminologists believe that criminal law has 
two basic functions: one relates to the legal require- 
ments of a society, and the other pertains to its need 


to maintain and promote social values. 


PROTECT AND PUNISH: 
THE LEGAL FUNCTION 
OF THE LAW 


The primary legal function of the law is to maintain 
social order by protecting citizens from crimi- 
nal harm. This term refers to a variety of harms 


that can be generalized to fit into two categories: 


1. Harms to individual citizens’ physical safety and 
property, such as the harm caused by murder, 
theft, or arson. 

2. Harms to society's interests collectively, such as 
the harm caused by unsafe foods and consumer 
products, a polluted environment, or poorly 


constructed buildings.°® 


The 


self-evident, 


first category is 
although 
even murder has differ- 
ent degrees, or grades, of 
offense to which different 
punishments are assigned. 


The second category, how- 


that statute. A precedent 
is a judge-made decision 
that furnishes an example 
or authority for deciding 
subsequent cases involving 
similar legal principles or 
facts. The use of precedent 
means that case law varies 
from jurisdiction to juris- 


diction. (For a summary of 


Constitutional law The law as expressed in the 
U.S. Constitution and the various state constitutions. 


2 Statutory law Laws or ordinances created by 
federal, state, and local legislatures and governing 
bodies. 


3 Administrative law The rules, orders, and 
decisions of federal or state government 
administrative agencies. 

4 Caselaw Judge-made law, including 
interpretations of constitutional provisions, of 


statutes enacted by legislatures, and of regulations 
created by administrative agencies. 
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ever, has proved more 
problematic, for it is dif- 
ficult to measure society’s 
“collective” 
Often, 


reduce such harms seem 


interests. 


laws passed to 


overly intrusive and mar- 
ginally necessary. An 
extreme example would 


seem to be the Flammable 


Tim McCaig/iStockphoto.com 


Fabrics Act, which makes it a crime for 
a retailer to willfully remove a precau- 
tionary instruction label from a mat- 
tress that is protected with a chemical 
fire retardant.? 

Yet even in this example, a crimi- 
nal harm is conceivable. Suppose a 
retailer removes the tags before selling a 
large number of mattresses to a hotel chain. 
Employees of the chain then unknow- 
ingly wash the mattresses with an 
agent that lessens their flame- 
resistant qualities. After the 
mattresses have been installed 
in rooms, a guest falls asleep 
while smoking a cigarette, 
starting afire that burns 
down the entire hotel and 


causes several deaths. 


MAINTAIN AND TEACH: 
THE SOCIAL FUNCTION OF 
THE LAW 


If criminal laws against acts that cause harm or injury to 
others are almost universally accepted, the same can- 
not be said for laws that criminalize “morally” wrongful 
activities that may do no obvious, physical harm outside 
the families of those involved. Why criminalize gam- 
bling or prostitution, for example, if the participants 


are consenting? 


Expressing Public Morality The answer lies in 
the social function of criminal law. Many observers 
believe that the main purpose of criminal law is to 
reflect the values and norms of society, or at least of 
those segments of society that hold power. Legal scholar 
Henry Hart has stated that the only justification for 
criminal law and punishment is “the judgment of com- 
munity condemnation.” Y 

Take, for example, the misdemeanor of bigamy, 
which occurs when someone knowingly marries a sec- 
ond person without terminating her or his marriage 
to an original husband or wife. Apart from moral con- 
siderations, there would appear to be no victims in a 


bigamous relationship, and indeed many societies have 


How do criminal prohibitions against 
practices such as cockfighting, which 
may be favored by a minority, reflect 
the social function of criminal law? 
(Al Bello/Getty Images) 


allowed and continue to allow bigamy to exist. In the 
American social tradition, however, as John L. Diamond 
of the University of California’s Hastings College of the 
Law points out: 

Marriage is an institution encouraged and supported by soci- 

ety. The structural importance of the integrity of the family 

and a monogamous marriage requires unflinching enforce- 

ment of the criminal laws against bigamy. The immorality 

is not in choosing to do wrong, but in transgressing, even 


innocently, a fundamental social boundary that lies at the 


core of social order.? 


When discussing the social function of criminal 


law, it is important to remember that a society s views 


— — 


Many students are tempted to take 
class notes on a laptop computer. 
This is a bad idea for two rea- 
sons. First, it is hard to copy 
diagrams or take other 
“artistic” notes ona 
computer. Second, it is 
easy to get distracted 
by checking e-mail or 
surfing the Web. 
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of morality change over 
Corpus Delicti The body 
of circumstances that must 
exist for a criminal act to have 
occurred. 


time. Seventeenth-century 


Puritan New England 


society not only had strict 
Actus Reus (pronounced 
ak-tus ray-uhs). A guilty 
(prohibited) act. 


laws against adultery, but 
also considered lying and 
idleness to be criminal 
acts.'° Today, such acts 
may carry social stigmas, but only in certain extreme 


circumstances do they elicit legal sanctions. 


Teaching Societal Boundaries Some schol- 
ars believe that criminal laws not only express 
the expectations of society, but “teach” them 
as well. Professor Lawrence M. Friedman of 
Stanford University thinks that just as par- 
ents teach children behavioral norms through 
punishment, criminal justice “‘teaches a les- 
son’ to the people it punishes, and to society 
at large.” Making burglary a crime, arresting 
burglars, putting them in jail—each step in the 
criminal justice process reinforces the 
idea that burglary is unacceptable and is 
deserving of punishment." 

This teaching function can also 
be seen in traffic laws. There is noth- 
ing “natural” about most traffic laws. 
Americans drive on the right side of the 
street and the British on the left side, with 
no obvious difference in the results. 

These laws, such as stopping at inter- 
sections, using headlights at night, and 
following speed limits, do lead to a more 
orderly flow of traffic and fewer accidents— 
certainly socially desirable goals. The laws 
can also be updated when needed. Over the 
past few years, several states have banned 
the use of handheld cell phones while driv- 
ing because of the safety hazards associated 
with them. Various forms of punishment for breaking 
traffic laws teach drivers the social order of the road. 
(CAREER TIP: Often, those who violate the rules of the 
road are required to attend mandatory traffic classes. 
Consequently, state and local governments need traffic 


school instructors to lead these classes.) 
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LIMIT 


29 


WHEN 
FLASHING 


WHAT ARE » ik 
THE ELEMENTS ~ 
OF ACRIME? — 


In fictional accounts of police work, the admission of 
guilt is often portrayed as the crucial element of a crimi- 
nal investigation. Although an admission is certainly 
useful to police and prosecutors, it alone cannot establish 
the innocence or guilt of a suspect. Criminal law normally 
requires that the corpus delicti, a Latin phrase for “the 
body of the crime,” be proved before a person can 

be convicted of wrongdoing.’? Corpus delicti can be 
defined as “proof that a specific crime has actu- 
ally been committed by someone.”?” It consists 
of the basic elements of any crime, which include 
(1) actus reus, or a guilty act; (2) mens rea, or a guilty 
intent; (3) concurrence, or the coming together of the 
criminal act and the guilty mind; (4) a link between the 
act and the legal definition of the crime (causation); 
(5) any attendant circumstances; and (6) the 


harm done, or the result of the criminal act. 


CRIMINAL ACT: 
ACTUS REUS 


Suppose Mr. Smith walks into a police depart- 
ment and announces that he just killed his 
wife. In and of itself the confession is insuf- 
ficient for conviction unless the police find 
Mrs. Smith’s corpse with, for example, a bul- 
let in her brain and establish through evi- 
dence that Mr. Smith fired the gun. (This 
does not mean that an actual dead body has to 
be found in every homicide case. Rather, it is 
the fact of the death that must be established 
in such cases.) 


Most 


commission. That is, a person must do some- 


crimes require) ani act Sor 
thing in order to be accused of a crime. The prohib- 
ited act is referred to as the actus reus, or guilty act. 
Furthermore, the act of commission must be volun- 
tary. For example, if Mr. Smith had an epileptic seizure 
while holding a hunting rifle and accidentally shot his 


wife, he normally would not be held criminally liable 


a. 
eerie *. 


{i 
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and 


Two men set a couch on fire in 
downtown Indiana, “® 
Pennsylvania, as part 

of a Super Bowl cel- ang 
ebration. A scorned 
twenty-one-year-old 
woman vandalizes her 
ex-boyfriend’s apartment. A 
student in Baltimore assaults 

a teacher. These offenders, 
and many others, might have 
escaped detection except for 
one very silly move: they posted 
photos or videos of their wrongdoing 
on social networks such as MySpace and 
Facebook. Numerous criminals and victims—particularly young 
ones—often leave clues of criminal behavior on the Internet. 
As a result, surfing the Web has become an important part of 
law enforcement efforts to enforce real-world criminal laws. 
Police officers have also begun placing fake profiles on social- 
networking Web sites, posing as young children or gang mem- 
bers in order to make contact with wrongdoers. “We get a 
lot of information in terms of what’s going on this weekend 


for her death. If, however, Mr. Smith knew that he was 
prone to such attacks, the outcome might be differ- 
ent. In one case, a Buffalo, New York, man suffered an 
epileptic seizure while driving and struck a group of 
six schoolgirls, killing four. Because he had a history 
of epileptic blackouts, he was charged with homicide. 
Thus, the actus reus in this crime was not the defen- 
dant’s driving into the girls, but his reckless decision to 


get behind the wheel in the first place. 


A Legal Duty In some cases, an act of omission can 
be a crime, but only when a person has a legal duty to 
perform the omitted act. One such legal duty is assumed 
to exist based on a “special relationship” between two 


parties, such as a parent and child, adult children and 
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because kids think 
they are talking to 
another buddy 
or friend,” 
says Detective 


i Sergeant Victor 


Flaherty of the 
West Bridgewater 
(Connecticut) Police 
“(The 
Internet] is like any com- 


“Se Department. 


munity,” adds Indiana state 
trooper Charles Cohen. “There are going 
to be criminals in it.” 


THINKING ABOUT SOCIAL 
NETWORK INVESTIGATIONS 


Can you think of any problems that might arise from police 
officers using this particular “undercover” strategy on the 
Internet? For a police officer, what is the difference between 
the actus reus of a crime that he or she has witnessed in person 
and a crime that has been posted on the Internet? 


their aged parents, and 

Act of Omission The act 
of neglecting or forgetting to do 
something that is required by law. 


spouses.'4 Those persons 
involved in contractual 
relationships with oth- 
ers, such as physicians 
and lifeguards, must also perform legal duties to avoid 
criminal penalty. Rhode Island, Vermont, and Wisconsin 
have even passed “duty to aid” statutes requiring their 
citizens to report criminal conduct and help victims of 
such conduct if possible.’5 Another example of a crimi- 
nal act of omission is failure to file a federal income tax 


return when required by law to do so. 


A Plan or Attempt The guilty act requirement is 


based on one of the premises of criminal law—that a 
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personis punished for harm 
Attempt The act of taking 
substantial steps toward 
committing a crime while having 
the ability and the intent to 
commit the crime, even if the 
crime never takes place. 


done to society. Planning to 
kill someone or to steal a 
car may be wrong, but the 
thoughts do no harm and 


Mens Rea (pronounced are therefore not criminal 


mehns ray-uh). Mental state, 


until they are translated 
or intent. 


; into action. Of course, a 
Negligence A failure to 


exercise the standard of care 
that a reasonable person 
would exercise in similar 
circumstances. 


person can be punished for 
attempting murder or rob- 
bery, but normally only if 
he or she took substantial 
steps toward the criminal 
objective and the prosecution can prove that the desire 
to commit the crime was present. Furthermore, the pun- 
ishment for an attempt normally is less severe than if the 


act had succeeded. 


MENTAL STATE: MENS REA 


Awrongful mental state—mens rea—is usually as neces- 
sary as a wrongful act in establishing guilt. The mental 


state, or requisite intent, required to establish guilt of a 


crime is indicated in the applicable statute or law. For 
theft, the wrongful act is the taking of another person's 
property, and the required mental state involves both 
the awareness that the property belongs to another and 


the desire to deprive the owner of it. 


The Categories of Mens Rea A guilty mental 
state includes elements of purpose, knowledge, negli- 
gence, and recklessness.'° A defendant is said to have 
purposefully committed a criminal act when he or she 
desires to engage in certain criminal conduct or to 
cause a certain criminal result. For a defendant to have 
knowingly committed an illegal act, he or she must be 
aware of the illegality, must believe that the illegality 
exists, or must correctly suspect that the illegality exists 
but fail to do anything to dispel (or confirm) his or her 
belief. Criminal negligence involves the mental state 
in which the defendant grossly deviates from the stan- 
dard of care that a reasonable person would use under 
the same circumstances. The defendant is accused of 
taking an unjustified, substantial, and foreseeable risk 


that resulted in harm. In Texas, for example, a parent 


commits a felony if she or he fails to lock up a loaded 


JOB DESCRIPTION: 


® Work to protect stray, injured, abused, and unwanted 
animals. This includes rescuing the animals, aiding in 
the prosecution of individuals who abused them, and 
providing impounded animals with humane care. 


® Educate the public about animal overpopulation and 
responsible pet ownership. 


WHAT KIND OF TRAINING IS REQUIRED? 


® On-the-job training is a common condition for entry- 
level positions in this field. 


® Desirable backgrounds include an associate’s degree 
or study in law enforcement, criminology, animal 
behavior, and/or veterinary technology. 


ANNUAL SALARY RANGE? 
® $23,236-$44,149 


For additional information, visit: 
www.nacanet.org. 
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firearm or otherwise leaves it in such a manner that it 
could easily be accessed by a child.7 

A defendant who commits an act recklessly is more 
blameworthy than one who is criminally negligent. 
The Model Penal Code, a general guide for criminal 
law, defines criminal recklessness as “consciously 
disregard[ing] a substantial and unjustifiable risk.” 
Some courts, particularly those adhering to the Model 
Penal Code, will not find criminal recklessness on the 
part of a defendant who was subjectively unaware of 
the risk when she or he acted. Sometimes, however, 
awareness can tip the balance against a defendant. For 
instance, Marjorie Knoller owned two aggressive dogs 
that continually terrorized her neighbors. Finally, one 
day the dogs attacked Diane Whipple (see the photo 
below) in the hallway of Knoller’s San Francisco apart- 
ment building, killing the young woman. A judge 
determined that Knoller’s level of mens rea was reck- 
lessness because, even though she did not intend 
for Whipple to die, she was conscious of the 
risk posed by her vicious pets and refused 
to take any steps to lessen that risk. 
Knoller was found guilty of second 
degree murder and sentenced to 
fifteen years to life in prison. 
(CAREER TIP: The respon- 
sibility for dealing with 
dangerous dogs often 
falls to local animal control 
officers, who also protect pets 
from abuse and educate citizens 


about animal rights.) 


Criminal Liability Intent plays an 
important part in allowing the law to 
differentiate among varying degrees of 


criminal liability for similar, though 


human being by another. It is impor- 
tant to emphasize the word willful, as 


it precludes (rules out) deaths caused 


from negligence or acci- 


dent generally is con- 


sidered a private wrong 


and a matter for civil law. 
Nevertheless, some stat- 


utes allow for culpable 


Recklessness The state of 
being aware that a risk does or will 
exist and nevertheless acting in a 
way that consciously disregards 
this risk. 


Domestic violence 
The act of willful neglect or 


Why did a judge deter- 
mine that Marjorie 
not identical, guilty acts. The role of — Knojier’s level of mens rea 
intent is clearly seen in the different was recklessness follow- 
classifications of homicide, defined ing an incident in which 
generally as the willful killing of one Knoller’s dogs attacked 
and killed lacrosse coach 
Diane Whipple, pictured 
here? (Courtesy of Saint 
Mary’s College of California/ 
by accident or negligence and those) jessica Dold/Mark Strozier/ 


deemed justifiable. A death that results istockphoto.com) 


physical violence that occurs 
within a familial or other intimate 
relationship. 


negligence, which per- 
mits certain negligent 
homicides to be crimi- 
nalized. As we saw in 
Chapter 3, when the act of killing is willful, deliberate, 
and premeditated (planned beforehand), it is consid- 
ered first degree murder. When premeditation does 
not exist but intent does, the act is considered second 
degree murder. 

Different degrees of criminal liability for various 
categories of homicide lead to different punishments. 
The distinction between murder and manslaughter 
is often evident in domestic violence cases, which 
involve physical abuse at the hands of a spouse, partner, 
or other close relation. Because of the highly com- 


plex and emotional circumstances that surround 


een 


Ppa 


Strict Liability 

Crimes Certain crimes, such 
as traffic violations, in which the 
defendant is guilty regardless of 
her or his state of mind at the 
time of the act. 


Statutory Rape A strict 
liability crime in which an adult 
engages in a sexual act with a 
minor. 


these cases, judges and juries can 
be reluctant to find the willful- 
ness or intent required for a murder 

conviction. In 2010, for example, sixty-five-year- 

old Verna Sewell of Dorchester, Massachusetts, was 
convicted of involuntary manslaughter and sentenced 
to two years in prison for the killing of her partner, 
seventy-four-year-old Julius Scott. Prosecutors had 
charged Sewell with second degree murder, which can 
carry a life prison term. The jury, however, believed 
Sewell’s claim that she unintentionally stabbed Scott 
in the chest after he attacked her with the knife in a 
drunken rage, and they opted for the lesser charge. 
(CAREER TIP: Many cities have shelters that provide thera- 
peutic and practical services for both victims and perpe- 
trators of domestic violence. These organizations rely on 


domestic violence counselors to provide such services.) 


Strict Liability For certain crimes, criminal law 
holds the defendant to be guilty even if intent to com- 
mit the offense is lacking. These acts are known as 
strict liability crimes and generally involve endan- 
gering the public welfare in some way.'? Drug-control 
statutes, health and safety regulations, and traffic laws 


are all strict liability laws. 


Protecting the Public To a certain extent, the con- 
cept of strict liability is inconsistent with the traditional 
principles of criminal law, which hold that mens rea 
is required for an act to be criminal. The goal of strict 
liability laws is to protect the public by eliminating 
the possibility that wrongdoers could claim ignorance 
or mistake to absolve themselves of criminal respon- 
sibility.7° Thus, a person caught dumping waste in 


a protected pond or driving 7o miles per hour in a 
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55-miles-per-hour zone cannot plead a lack of 
intent in his or her defense. 
The principle is often applied in more serious 
situations as well. Several years ago twenty-year-old 
Kieran Hunt of Piscataway, New Jersey, was charged 
with a first degree felony after he accidentally injected 
his friend, eighteen-year-old Justin Warfield, with a 
fatal dose of heroin. Because Hunt had no intention of 
killing Warfield, in many jurisdictions he would have 
been charged with involuntary manslaughter. Under 
New Jersey law, however, strict liability is imposed on 
anybody who helps another person obtain drugs that 
lead to a fatal overdose. As a result, Hunt’s mens rea 


concerning Warfield’s death was irrelevant.** 


Protecting Minors One of the more controversial 
strict liability crimes is statutory rape, which occurs 
when an adult has a sexual encounter with a minor. In 
most states, even if the minor consents to the sexual act, 
the crime still exists because, being underage, he or she is 
considered incapable of making a rational decision on the 
matter.** Therefore, statutory rape has been committed 
even if the adult was unaware of the minor’s age or was 


misled to believe that the minor was older. 


Accomplice Liability Under certain circumstances, 
a person can be charged with and convicted of a crime 
that he or she did not actually commit. This occurs when 
the suspect acted as an accomplice to a crime. In other 
words, he or she helped another person commit the 
crime. Generally, to be found guilty as an accomplice, a 
person must have the “dual intent” (1) to aid the person 
who committed the crime and (2) that such aid would 
lead to the commission of the crime.?? As for the actus 


reus, the accomplice must have helped the primary actor 


stocksnap/Shutterstock 


in eithera physical sense (for example, by providing the 
getaway car) or a psychological sense (for example, by 


encouraging her or him to commit the crime).?4 


Felony-Murder In some states, a person can be 
convicted as an accomplice even without intent if the 
crime was a “natural and probable consequence” of his 
or her actions.*5 This principle has led to a prolifera- 
tion of felony-murder legislation. Felony- murder is a 
form of first degree murder that applies when a person 
participates in any of a list of serious felonies that 
results in the unlawful killing of a human being. Under 
felony-murder law, a person can be convicted as an 
accomplice to an intentional killing even when there is 
no intent. So, for example, ifa person intentionally burns 
down a building, unintentionally killing an inhabit- 
ant, he or she will be charged with first degree murder 
because, in most jurisdictions, arson is a felony. 

The felony- murder rule can have odd consequences. 
Several years ago, for example, Devon Gallagher and his 
older brother attempted to rob a discount grocery store in 
Fort Myers, Florida, using a handgun. The shop manager 
fired at them and killed the older boy. Because Gallagher 
was involved in a felony (armed robbery) that resulted 
in a death, he was convicted of first degree murder, even 
though the victim was his accomplice. These kinds of laws 
have come under criticism because they punish individu- 
als for acts committed by others. Regardless, the criminal 
codes of more than thirty states include some form of the 


felony-murder rule.2° 


CONCURRENCE 


According to criminal law, there must be concurrence 
between the guilty act and the guilty intent. In other 
words, the guilty act and the guilty intent must 
occur together.*? Suppose, for example, that a 
woman intends to murder her husband with 
poison in order to collect his life insur- 
ance. Every evening, this woman drives 
her husband home from work. On the 
night she plans to poison him, however, 
she swerves to avoid a cat crossing the road 
and runs into a tree. She survives the accident, 
but her husband is killed. Even though her intent 


was realized, the incident would be considered an 


accidental death because 

Felony- Murder An unlawful 
homicide that occurs during the 
commission of a felony. 


Attendant 
Circumstances The facts 
surrounding a criminal event. 


she had not planned to 
kill him by driving the 


car into a tree. 


CAUSATION 


Criminal law also requires that the criminal act cause 
the harm suffered. In 1989, for example, nineteen- 
year-old Mike Wells shook his two-year-old daughter, 
Christina, so violently that she suffered brain damage. 
Soon after, Wells served prison time for aggravated child 
abuse. Then, in 2006, seventeen years later, Christina 
died. When a coroner ruled that the cause of death was 
the earlier brain injury, Pasco County (Florida) authori- 
ties decided that despite the passage of time, Wells had 
killed his daughter. In 2010, Wells, then forty-two- 
years old, pleaded guilty to second degree murder and 
received a fifteen-year prison sentence. (CAREER TIP: 
In court proceedings, children such as Christina who are 
harmed by their parents are often represented by trained 


community volunteers called child advocates.) 


ATTENDANT CIRCUMSTANCES 


In certain crimes, attendant circumstances—also 
known as accompanying circumstances—are relevant to 
the corpus delicti. Most states, for example, differentiate 
between simple assault and the more serious offense of 
aggravated assault depending on whether the defendant 


used a weapon such as a gun or 


a knife while committing the 
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Figure 4.2 Offenses Motivated by Bias 
In 2009, the Federal Bureau of Investigation reported almost 7,800 bias-motivated 
offenses. This chart shows the percentage distribution of the motivating factors. 


Hate Crime Law A 
statute that provides for greater 
sanctions against those who 
commit crimes motivated 

by bias against an individual 

or a group based on race, 
ethnicity, religion, gender, sexual 
orientation, disability, or age. 


Inchoate Offense 
Conduct deemed criminal 
without actual harm being 
done, provided that the harm 
that would have occurred is one 
the law tries to prevent. 


crime. Criminal law also classi- 
fies degrees of property crimes 
based on the amount stolen. 
According to federal statutes, 
the theft of less than $1,000 
from a bank is a misdemeanor, 
while the theft of any amount 


over $1,000 is a felony.?° 


HATE CRIME LAWS 


In most cases, a person’s motive for committing a 
crime is irrelevant—a court will not try to read the 
accused’s mind. Over the past few decades, however, 
nearly every state and the federal government have 
passed hate crime laws that make the suspect’s motive 
an important attendant circumstance to his or her 
criminal act. In general, hate crime laws provide for 
greater sanctions against those who commit crimes 
motivated by bias against a person or a group based 
on race, ethnicity, religion, sexual orientation, or dis- 
ability (see Figure 4.2 above). 

In 2010, for example, nineteen-year-old Jeffrey 
Conroy became the first person charged with homicide 
under New York’s hate crime statute. Two years earlier, 
Conroy and several of his friends who shared the same 
white-supremacist outlook ended a night of “Mexican 
hunting” by attacking Ecuadorean immigrant Marcelo 
Lucero. During the fight, Conroy stabbed Lucero with 
a knife, killing him. Conroy was found guilty of first 
degree manslaughter as a hate crime, and a judge 
sentenced him with the maximum possible penalty: 


twenty-five years in prison.*9 
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HARM 


For most crimes to occur, some harm must have been done 
to a person or to property. A certain number of crimes are 
actually categorized depending on the harm done to the 
victim, regardless of the intent behind the criminal act. 
Take two offenses, both of which involve one person hit- 
ting another in the back of the head with a tire iron. In the 
first instance, the victim dies, and the offender is charged 
with murder. In the second, the victim is only knocked 
unconscious, and the offender is charged with battery. 
Because the harm in the second instance was less severe, 
so was the crime with which the offender was charged, even 
though the act was exactly the same. Furthermore, most 
states have different degrees of battery depending on the 
extent of the injuries suffered by the victim. 

Many acts are deemed criminal if they could do 
harm that the laws try to prevent. Such acts are called 
inchoate offenses. They exist when only an attempt at 
a criminal act was made. If Jenkins solicits Peterson to 
murder Jenkins’s business partner, this is an inchoate 
offense on the part of Jenkins, even though Peterson 
fails to carry out the act. Conspiracies also fall into the 
category of inchoate offenses. In 2003, the United States 
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Supreme Court ruled that a person could be convicted of 
criminal conspiracy even though police intervention 


made the completion of the illegal plan impossible.°° 
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When Tammy Gibson of Tacoma, Washington, saw a 


convicted sex offender named William A. Baldwin talk- 
ing to her ten-year-old daughter, she leaped into action. 
Grabbing a baseball bat, she went after Baldwin, strik- 
ing him repeatedly in the arm. At her trial, a local judge 
rejected Gibson’s excuse that her victim “got what was 
coming to him” and sentenced the overly protective 
mother to three months behind bars for committing 
assault. A number of other defenses for wrongdoing, 
however, can be raised in the course of a criminal trial. 
These defenses generally rely on one of two arguments: 
(1) the defendant is not responsible for the crime, or 


(2) the defendant was justified in committing the crime. 


CRIMINAL RESPONSIBILITY 
AND THE LAW 


The idea of responsibility plays a significant role in 
criminal law. In certain circumstances, the law 
recognizes that even though an act is inher- 
ently criminal, society will not punish the actor 

because he or she does not have the requisite (suitable) 

mental condition. In other words, the law “excuses” the 
person for his or her behavior. Insanity, intoxication, 
and mistake are the most important excuse defenses 
today, but we start our discussion of the subject with 
one of the first such defenses recognized by American 


law: infancy. 


Infancy Under the earliest state criminal codes of 
the United States, children younger than seven years of 
age could never be held legally responsible for crimes. 
Those between seven and fourteen years old were pre- 


sumed to lack the capacity for criminal behavior, while 


anyone over the age of 

Infancy A condition that, under 
early American law, excused young 
wrongdoers of criminal behavior 
because presumably they could not 
understand the consequences of 
their actions. 


fourteen was tried as 
an adult. Thus, early 
American criminal law 
recognized infancy as 


a defense in which the Insanity A defense for criminal 


liability that asserts a lack of 


accused’s wrongdoing is ata a, 
criminal responsibility. 


excused because he or 
she is too young to fully 
understand the consequences of his or her actions. 
With the creation of the juvenile justice system in 
the early igoos, the infancy defense became redundant, 
as youthful delinquents were automatically treated dif- 
ferently from adult offenders. Today, most states either 
designate an age (seventeen or eighteen) under which 
wrongdoers are sent to juvenile court or allow prosecu- 
tors to decide whether a minor will be charged as an adult 
on a case-by-case basis. We will explore the concept of 
infancy as it applies to the modern American juvenile 


Justice system in much greater detail in Chapter 15. 


Insanity After Ashley Von Hadnagy fatally stabbed 
Riga Quaglino, her eighty-five-year-old grandmother, 
she told investigators that the voice of Cuban revo- 
lutionary leader Fidel Castro had ordered her to kill 
Quaglino. In 2010, a St. Tammany Parish (Louisiana) 
judge found that Von Hadnagy’s severe mental problems 
kept her from knowing that her actions were wrong. As 
a result, Von Hadnagy was sent to a psychiatric hospital 
rather than prison. Thus, insanity may be a defense to 


a criminal charge when the defendant’s state of mind is 


TEST prer 


Make sure you are answering exam 
questions correctly! Some exams 
require a No. 2 lead pencil to fill 
in the dots. Other exams ask you 
to underline, circle, or fill in 

the blanks. In short, the first 
thing you should do is read 

the instructions. Then read 
them again to be sure you 
understand them. 
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such that she or he cannot @ Is not sufficiently able to control his or her 


? e 3 
M'Naghten Rule A claim legal responsibility conduct so as to be held accountable for it.°" 
common law test of criminal 
responsibility that relies on for her or his actions. ae rs igete ene 
the defendant's inability to Although criminal law has traditionally Pp 
distinguish right from wrong. Measuring Sanity The the idea that an insane person cannot be held respon- 
Re AMMDG Gan general principle of the sible for criminal acts, society has long debated what 

es 
re sanity for the pur- 
Tesi), Atest that states that insanity defense is that a standards should be used to measure ty p 
a person is not responsible person is excused for his poses of a criminal trial. This lack of consensus (agree- 


for criminal behavior if he 

or she had no awareness of 
wrongdoing or was unable to doing if, as a result of a different American jurisdictions to determine insanity. 
control his or her actions. 


or her criminal wrong- ment) is reflected in the diverse tests employed by 


mental disease or defect, The tests include the following: 
Irresistible- Impulse 


Test A test for the insanity 1. The M’Naghten rule. Derived from an 1843 British 
defense under which a 


defendant who knew his or her e Does not perceive the murder case, the M’Naghten rule states that a 


he or she 


se Pos ae physical nature or person is legally insane and therefore not criminally 

resist the urge to commit the consequences of his responsible if, at the time of the offense, he or she 
ene: or her conduct; was not able to distinguish between right and wrong. 

e _ Does not know that As Figure 4.3 on the facing page shows, half of the 

his or her conduct is states still use a version of the M’Naghten rule.*? 
wrong or criminal; or 2. The ALI/MPC test. In the early 1960s, the American 
After eighty-two-year-old ex-wrestler Verne Law Institute (ALD included an insanity standard 
Gagne body-slammed and killed a fel- in its Model Penal Code (MPC). Also known as 
low patient in a Minnesota nursing the substantial-capacity test, the ALI/MPC test 


home, authorities determined that 
he was suffering from men- 
tal illness and declined 
to charge him with a 
crime. Why is some- “to the requirements of the law. 
one like Gagne 3 
“not respon- 

sible” for behav- 

jor that would, 


requires that the defendant lack “substantial 
capacity” to either “appreciate the wrongfulness” 


of his or her conduct or to conform that conduct 
” 33 


The irresistible-impulse test. Under the irresistible- 


impulse test, a person may be found insane 


even if he or she was aware that a criminal act 


under normal was “wrong,” provided that some “irresistible 
circumstances, be consid- impulse” resulting from a mental deficiency drove 
ered criminal? him or her to commit the crime.?4 


(Star Tribune/MCT/Landov) 


The ALI/MPC test is considered the easiest standard of 
the three for a defendant to meet because the 
defendant needs only to show a lack of “sub- 
stantial capacity” to be released from 
criminal responsibility. Defense attor- 
neys generally consider it more diffi- 
cult to prove that the defendant could 
not distinguish right from wrong or 
that he or she was driven by an irre- 
sistible impulse. 


Competency for Trial The insan- 


ity defense is raised in only 1 percent of 


NSS) oapaeeae 
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Figure 4.3 Insanity Defenses 


ns [one 


Hawaii 


~  ALI/MPC: “Lacks substantial capacity to 
appreciate the wrongfulness of his conduct 
or to control ie 


© No insanity defense established by 
State legislature. 


Source: “State Insanity Defense Laws,” Frontline, at www.pbs.org/wgbh/pages/frontline/shows/crime/trial/ 


states. html. 


felony trials. Even then, it is successful only one out of 
every four times it is raised. More often, a defendant is 
found not mentally competent to stand trial. That is, the 
defendant is not sane enough to understand the case 
against him or her. When this occurs, the defendant is 
usually returned to a mental health facility for further 
treatment. If, after a certain amount of time, the defen- 
dant’s mental health improves to the point where com- 
petency is restored, the criminal trial resumes. Under 


certain circumstances, however, a judge may decide 


Ce 
You know how it is, Dr. 


Ellsworth. You go to a party, ‘ e 


have a few drinks, 
somebody 
gets killed.” « 


—LETTER FROM A DEATH ROW INMATE 
TO PROFESSOR PHOEBE ELLSWORTH, 
UNIVERSITY OF MICHIGAN G (A 


BY M'Naghten: “Didn't know what he was 
doing or didn’t know it was wrong.” 


BM Naghten plus Irresistible Impulse: 
“Could not control his conduct.” 


Intoxication A defense 

for criminal liability in which the 
defendant claims that the taking 
of intoxicants rendered him or her 
unable to form the requisite intent 
to commit a criminal act. 


that the defendant will never be 
mentally competent enough to 
stand tried. In these cases, the 
judge must dismiss the charges 
against the defendant, who will 
then be released. At that point, 
local authorities can petition to 
have the defendant committed 


to a mental institution.°5 


Intoxication The law recog- 
nizes two types of intoxication, 
whether from drugs or 
from alcohol: voluntary and 
involuntary. Involuntary intoxi- 
cation occurs when a person is 
physically forced to ingest or is 
injected with an intoxicating substance, or is unaware 
that a substance contains drugs or alcohol. Involuntary 
intoxication is a viable defense to a crime if the sub- 
stance leaves the person unable to form the mental 
state necessary to understand that the act committed 
while under the influence was wrong.°° In Colorado, 
for example, the murder conviction of a man who shot 
a neighbor was overturned on the basis that the jury 
in the initial trial was not informed of the possibility 
of involuntary intoxication. At the time of the crime, 
the man had been taking a prescription decongestant 
that contained phenylpropanolamine, which has been 


known to cause psychotic episodes. 


Mistake Everyone has heard the saying, “Ignorance 


of the law is no excuse.” Ordinarily, ignorance of the 


i . . . 
~— = law or a mistaken idea about what the law requires 


is not a valid defense.°7 For example, Gilbert A. 
Robinson appealed a conviction for possession of sexu- 
ally explicit photographs of teenage boys by claim- 
ing that he did not know that such an act had become 
illegal. Chief Judge Juan R. Torruella del Valle of the 
Fifth Circuit Court of Appeals upheld Robinson's 
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conviction, stating that 
Duress Unlawful pressure 
brought to bear on a person, 
causing the person to perform 
an act that he or she would not 
otherwise perform. 


child pornography is 
“inherently deleterious” 
and that the “probability of 
regulation is so great that 
anyone who is aware that 
he is in possession of [it] . .. must be presumed to be 


aware of the regulation.” 8 


Mistake of Law \nsome states, however, the mistake 
rule has been modified to allow for a mistake-of-law 
defense. People who claim that they honestly did not 
know that they were breaking a law may have a valid 
defense if (1) the law was not published or reasonably 
known to the public or (2) the person relied on an offi- 


cial statement of the law that was erroneous.29 


Mistake of Fact A mistake of fact. as opposed to 
a mistake of law, operates as a defense if it negates 
the mental state necessary to commit a crime. If, for 
example, Oliver mistakenly walks off with Julie's brief- 
case because he thinks it is his, there is no theft. 
Theft requires knowledge that the property belongs to 
another. The mistake-of-fact defense has proved very 
controversial in rape and sexual assault cases, in which 
the accused claims that the sex was consensual while the 


alleged victim claims it was coerced. 


JUSTIFICATION CRIMINAL 
DEFENSES AND THE LAW 


In certain instances, a defendant will accept respon- 
sibility for committing an illegal act, but contend 
that—given the circumstances—the act was justified. 

In other words, even though the guilty act and 
oy the guilty intent are present, the particulars 

of the case relieve the defendant of criminal 
liability. In 2009, for example, there were 667 “jus- 
tified” killings of those who were in the process of 
committing a felony: 4.06 were killed by law enforce- 
ment officers and 261 by private citizens.4° The four 


most important justification defenses are duress, self- 


defense, necessity, and entrapment. 


Duress Duress exists when the wrongful threat of one 
person induces another person to perform an act that 


she or he would otherwise not perform. In such a situ- 
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Before it detonated and killed him, Brian Douglas 
Wells claimed that the bomb attached to his neck was 
placed there by men who forced him to rob a bank 

in Summit Township, Pennsylvania. If this is true and 
he had survived, why would Wells have been able to 
claim duress as a defense? (AP Photo/Janet B. Campbell/ 


Erie Times-News/Stockphoto.com) 


ation, duress is said to negate the mens rea necessary to 
commit a crime. For duress to qualify as a defense, the 


following requirements must be met: 


The threat must be of serious bodily harm 
or death. 


The harm threatened must be greater than 


the harm caused by the crime. 


The threat must be immediate and 


inescapable. 


The defendant must have become involved in the 


& Ohm = 


situation through no fault of his or her own.‘’ 


When ruling on the duress defense, courts often 
examine whether the defendant had the opportunity to 
avoid the threat in question. In one case, the defendant 
claimed that an associate threatened to kill him and his 
wife unless he participated in a marijuana deal. Although 
this contention was proved true during the course of the 
trial, the court rejected the duress defense because the 
defendant made no apparent effort to escape, nor did he 
report his dilemma to the police. In sum, the drug deal 
was avoidable—the defendant could have made an effort 
to extricate (remove) himself, but he did not, thereby 


giving up the protection of the duress defense.4? 


Justifiable Use of Force—Self-Defense A per- 
son who believes he or she is in danger of being harmed 
by another is justified in defending himself or herself 
with the use of force, and any criminal act committed 
in such circumstances can be justified as self-defense. 
Other situations that also justify the use of force include 
the defense of one’s dwelling, the defense of other 
property, and the prevention of a crime. In all these 
situations, it is important to distinguish between deadly 
and nondeadly force. Deadly force is likely to result in 
death or serious bodily harm. 

Generally speaking, people can use the amount of 
nondeadly force that seems necessary to protect them- 
selves, their dwellings, or other property or to prevent the 
commission of a crime. Deadly force can be used in self- 
defense if there is a reasonable belief that imminent death 
or bodily harm will otherwise result, if the attacker is using 
unlawful force (an example of lawful force is that exerted by 
a police officer), if the defender has not initiated or pro- 
voked the attack, and if there is no other possible response 
or alternative way out of the life-threatening situation.4° 
Deadly force normally can be used to defend a dwelling 
only if the unlawful entry is violent and the person believes 


deadly force is necessary to prevent imminent death or 


— 


CRIMINAL COURT JUDGE 
JOB DESCRIPTION: 


a 


® Preside over trials and hearings in federal, state, and 
local courts. Ensure that all proceedings are fair and 


protect the legal rights of everyone involved. 
@ Rule on admissibility of evidence, monitor the 


testimony of witnesses, and settle disputes between 


eee cuLols and defense attorneys. 


great bodily harm or—in 
some jurisdictions—if the 
person believes deadly 
force is necessary to pre- 
vent the commission of a 
felony (such as arson) in 
the dwelling. 

When a person is 
outside the home or in 
a public space, the rules 
for self-defense change 
somewhat. In almost 
thirty states, someone 


who is attacked under 


Self-Defense The legally 
recognized privilege to protect 
one’s self or property from injury 
by another. 


Duty to Retreat The 
requirement that a person claiming 
self-defense prove that she or he 
first took reasonable steps to avoid 
the conflict that resulted in the use 
of deadly force. 


Necessity A defense 

against criminal liability in which 
the defendant asserts that 
circumstances required her or him 
to commit an illegal act. 


WHAT KIND OF TRAINING 1S REQUIRED? NEE terete id 


these circumstances has a duty to “retreat to the wall” 
before fighting back. In other words, under this duty 
to retreat, one who is being assaulted may not resort to 
deadly force if she or he has a reasonable opportunity to 
“run away” and thus avoid the conflict. Once this person 
has run into a “wall,” literally or otherwise, then deadly 


force may be used in self-defense. 


Necessity In 2009, Jennifer Greenwood of North 
Pole, Alaska, was charged with felony driving while 
intoxicated. In her defense, she claimed that on the 
night in question, she 
had no choice but to drive 
drunk because she needed 
to warn her boyfriend’s 
parents that he planned 
to burn down their house. 
A local judge, noting 


Greenwood’s two earlier 


PhotoDisc 


DUI convictions, sen- 
tenced her to forty-eight 
months in prison and sus- 
pended her driver’s license 
for life.44 


© Alaw degree ands several years of legal ¢ experience, 4 ome Under different cir- 
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necessity defense can be 


used to justify otherwise 
illegal behavior. In most 
jurisdictions, the neces- 


sity defense is viable if “the 


nal information, visit: 
harm or evil sought to be 
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Entrapment A defense 

in which the defendant claims 
that he or she was induced 

by a public official—usually 

an undercover agent or police 
officer—to commit a crime that 
he or she would otherwise not 
have committed. 


Substantive Criminal 
Law _ Law that defines the 
rights and duties of individuals 
with respect to one another. 


Procedural Criminal 
Law Rules that define the 
manner in which the rights and 
duties of individuals may be 


enforced. avoided by such conduct 


is greater than that sought 
to be prevented by the 
law defining the offense charged.” In another driving 
case from 2009, for example, Jason Blair of Brooksville, 
Florida, successfully used the necessity defense to justify 
leaving the scene of a car accident involving a death. After 
accidentally hitting a pedestrian who later died from 
injuries suffered in the collision, Blair claimed that he 
heard someone yell, “I’m going to kill you.” Fearing for 
his life, Blair fled the scene. A jury agreed that a “greater 
evil” existed—a threat to his own life—and acquitted Blair 
of a crime that carries a maximum of thirty years in state 
prison.45 
The one crime for which the necessity defense is 


not acceptable under any circumstances is murder.*° 


Entrapment Entrapment is a justification defense 
that criminal law allows when a police officer or gov- 
ernment agent deceives a defendant into wrongdo- 
ing. Although law enforcement agents can legitimately 
use various forms of deception—such as informants or 
undercover agents—to gain information or apprehend a 
suspect in a criminal act, the law places limits on these 
strategies. Police cannot persuade an innocent person to 
commit a crime, nor can they coerce a suspect into doing 
so, even if they are certain she or he is a criminal. 
According to the United States Supreme Court, 
entrapment occurs if a defendant who is not predis- 
posed to commit a crime is enticed to do so by an 
agent of the government. In a 1992 case, for example, 
over a two-year period agents from the U.S. Postal 
Investigation Service sent the defendant seven letters 


inquiring about his sexual preference, two sex cata- 
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rdo big things 


print your face, 


ir thumbs.” 


—ARTHUR "BUGS" BAER 
AMERICAN JOURNALIST 


logues, and two sexual-attitude 
surveys, all from fictitious orga- 
nizations. (CAREER TIP: The U.S. 
Postal Investigation Service, made 
up of about 650 uniformed agents, 
is the law enforcement arm of the 
U.S. Postal Service.) Eventually, 
the defendant ordered a publi- 
cation called Boys Who Love Boys 
and was arrested and convicted 
for breaking child pornography 
laws.47 The Supreme Court over- 
turned the conviction, ruling that entrapment had taken 
place because the defendant had showed no predisposi- 
tion to order the illicit publication in the absence of the 
government’s efforts. (For more examples involving 
justification and excuse defenses, see Figure 4.4 on the 


facing Ee 
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To this point, we have focused on substantive 
criminal law, which defines the acts that the government 
will punish. We will now turn our attention to procedural 
criminal law. (The section that follows will provide only 
a short overview of criminal procedure. In later chapters, 
many other constitutional issues will be examined in 


more detail.) Criminal law brings the force of 


the state, with all its resources, to bear against 
the individual. Criminal procedures, drawn 
from the ideals stated in the Bill of Rights, are designed 
to protect the constitutional rights of individuals and to 


prevent the arbitrary use of power by the government. 


THE BILL OF RIGHTS 


For various reasons, proposals related to the rights of 
individuals were rejected during the framing of the U.S. 
Constitution in 1787. In fact, the original constitution 


Dmitry Terentjev/Shutterstock.com 
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Figure 4.4 Justification and Excuse Defenses 


EXCUSE DEFENSES: Based on a defendant admitting that she or he committed the criminal act but asserting that she or he cannot be 


held criminally responsible for the act due to lack of criminal intent. 


Example 
INFANCY (see page 71) 


A thirteen-year-old takes a handgun from his backpack at school and begins shooting at fellow stu- 


dents, killing three. (In such cases, the offender is often processed by the juvenile justice system rather 


than the criminal justice system.) 


INSANITY (see page 71) 
kills her instantly. 


INTOXICATION (see page 73) 


A man with a history of mental illness pushes a woman in front of an oncoming subway train, which 


A woman who had been drinking malt liquor and vodka stabs her boyfriend to death after a domestic 


argument. She claims to have been so drunk as to not remember the incident. 


MISTAKE (see page 73) 


second time, thereby committing bigamy. 


A woman, thinking that her divorce in another state has been finalized when it has not, marries for a 


JUSTIFICATION DEFENSES: Based on a defendant admitting that he or she committed the particular criminal act but asserting that under 


the circumstances, the criminal act was justified. 
Example 


DURESS (see page 74) 
refuses to do so. 


SELF-DEFENSE (see page 75) 


struggle, the firearm goes off, killing the wife. 


NECESSITY (see page 75) 


A mother assists her boyfriend in committing a burglary after he threatens to kill her children if she 


A husband awakes to find his wife standing over him, pointing a shotgun at his chest. In the ensuing 


Four people physically remove a friend from her residence on the property of a religious cult, arguing 


that the crime of kidnapping was justified in order to remove the victim from the damaging influence 


of cult leaders. 


ENTRAPMENT (see page 76) 


contained only three provisions that referred to crimi- 
nal procedure. Article I, Section 9, Clause 2, states that 
the “privilege of the Writ of Habeas Corpus shall not be 
suspended.” As will be discussed in Chapter 10, a writ of 
habeas corpus is an order that requires jailers to bring a 
person before a court or judge and explain why the per- 
son is being held in prison. Article I, Section 9, Clause 3, 
holds that no “Bill of Attainder or ex post facto Law shall 
be passed.” A bill of attainder is a legislative act that tar- 
gets a particular person or group for punishment without 
a trial, while an ex post facto law operates retroactively, 
making an event or action illegal even though it took place 
before the law was passed. Finally, Article III, Section 2, 
Clause 3, maintains that the “Trial of all Crimes” will 
be by jury and that “such Trial shall be held in the State 


where the said Crimes shall have been committed.” 


Amending the Constitution The need for a writ- 
ten declaration of rights of individuals eventually 
caused the first Congress to draft twelve amendments 


to the Constitution and submit them for approval by 


the states. Ten of these 
amendments, commonly 
known as the Bill of 
Rights, were adopted in 
1791. Since then, seven- 
teen more amendments 
have been added. 

The Bill of Rights, as 
interpreted by the United 
States Supreme Court, has 


The owner of a boat marina agrees to allow three federal drug enforcement agents, posing as drug 
dealers, to use his dock to unload shipments of marijuana from Colombia. 


Ex Post Facto Law 

Latin for “after the fact,” it refers 
to a law making a certain act illegal 
after that act was committed. That 
is, when the act took place, it was 
still legal. 


Bill of Rights The first 
ten amendments to the U.S. 
Constitution. 


served as the basis for procedural safeguards of the accused 


in this country. These safeguards include the following: 


1. The Fourth Amendment protection from 


unreasonable searches and seizures. 


2 


The Fourth Amendment requirement that no 


warrants for a search or an arrest can be issued 


without good reason. 


a 


The Fifth Amendment requirement that no one 


can be deprived of life, liberty, or property without 


“due process” of law. 
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4. The Fifth 
Amendment 


prohibition against 


Due Process Clause 

The provisions of the Fifth and 
Fourteenth Amendments to the 
Constitution that guarantee that 
no person shall be deprived of life, 
liberty, or property without due 
process of law. 


double jeopardy 

(trying someone 

twice for the same 

criminal offense). 

5. The Fifth Amendment guarantee that no 
person can be required to be a witness against 
Gncriminate) himself or herself. 

6. The Sixth Amendment guarantees of a speedy 
trial, a trial by jury, a public trial, the right to 
confront witnesses, and the right to a lawyer at 
various stages of criminal proceedings. 

The Eighth Amendment prohibitions against 
excessive bails and fines and cruel and unusual 
punishments. (Each of these amendments will 
be referenced numerous times over the course of 
this textbook.) 


Expanding the Constitution The Bill of Rights 
initially offered citizens protection only against the 
federal government. Shortly after the end of the Civil 


Why do most citizens accept certain steps taken by 
the government—such as limiting the amount of 
liquids and gels passengers can carry on airplanes 
to protect against terrorist attacks—that restrict our 
individual freedoms? 
(AP Photo/Gene Blyth) 
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War, in 1868, three-fourths of the states ratified the 
Fourteenth Amendment to expand the protections of 
the Bill of Rights. For our purposes, the most important 
part of the amendment reads: 

No State shall make or enforce any law which shall abridge 

the privileges or immunities of citizens of the United States; 

nor shall any State deprive any person of life, liberty, or 


property, without due process of law; nor deny to any person 
within its jurisdiction the equal protection of the laws. 


The United States Supreme Court did not immedi- 
ately interpret the Fourteenth Amendment as extending 
the procedural protections of the Bill of Rights to people 
who had been charged with breaking state criminal law. 
Indeed, it would be nearly a hundred years before those 
accused of crimes on the state level would enjoy all the 
same protections as those accused of breaking federal 
laws.4® As these protections are crucial to criminal justice 
procedures in the United States, they will be afforded 
much more attention in Chapter 6, with regard to police 


action, and in Chapter 10, with regard to the criminal trial. 


DUE PROCESS 


Both the Fifth and Fourteenth Amendments provide 
that no person should be deprived of 
“life, liberty, or property without due 


process of law.” This due process 
clause basically requires that the 
government not act unfairly or arbi- 


trarily. In other words, the govern- 


ment cannot rely on individual judgment and impulse 
when making decisions, but must stay within the bound- 
aries of reason and the law. Of course, disagreements as 
to the meaning of these provisions have plagued courts, 
politicians, and citizens since this nation was founded 
and will undoubtedly continue to do so. 

To understand due process, it is important to con- 
sider its two types: procedural due process and substan- 


tive due process. 


Procedural Due Process According to procedural 
due process, the law must be carried out by a method 
that is fair and orderly. Procedural due process requires 
that certain procedures be followed in administering 
and executing a law so that an individual’s basic free- 
doms are never violated. 

For example, Hank Skinner, currently residing 
on Texas's death row for committing a triple murder in 
1993, believes new DNA testing of evidence from the 
crime scene will prove his innocence (see the photo 
alongside). Texas officials, however, had refused to 
allow the DNA tests, saying that Skinner’s defense attor- 
neys did not file a proper and timely request. Skinner 
then sued the state, claiming that it is only fair that he 
be given every chance to prove his innocence. In 2011, 
the United States Supreme Court gave Skinner a partial 
victory on procedural due process grounds. The Court 
ruled that Skinner and other inmates did have the right 
to bring—though not necessarily win—lawsuits demand- 


ing DNA testing of evidence relevant to their cases.49 


Substantive Due Process Fair procedures would 
obviously be of little use if they were used to administer 
unfair laws. For example, suppose a law requires every- 
one to wear a red shirt on Mondays. You wear a blue 
shirt on Monday, and you are arrested, convicted, and 
sentenced to one year in prison. The fact that all proper 
procedures were followed and your rights were given 
their proper protections would mean very little because 
the law that you broke was unfair and arbitrary. 

Thus, substantive due process requires that the 
laws themselves be reasonable. The idea is that if a law is 
unfair or arbitrary, even if properly passed by a legisla- 
ture, it must be declared unconstitutional. In the 1930s, 


for example, Oklahoma 


P dural D 
instituted the Habitual rocedural Due 


Process A provision in the 
Constitution that states that the 
law must be carried out in a fair 
and orderly manner. 


Substantive Due 
Process The constitutional 
requirement that laws used in 
accusing and convicting persons 
of crimes must be fair. 


Criminal Sterilization Act. 
Under this statute, a person 
who had been convicted 
of three felonies could be 
“rendered sexually sterile” 
by the state (that is, the 
person would no longer be 
able to produce children). 
The United States Supreme Court held that the law 
was unconstitutional, as there are “limits to the extent 
which a legislatively represented majority may conduct 
biological experiments at the expense of the dignity and 


personality and natural powers of a minority.”5° 


Why did Hank Skinner, shown here in a West 
Livingston prison, believe that his procedural due 
process rights were being violated by the state of 


Texas? (AP Photo/Michael Graczyk) 


CHAPTER 4 Inside CriminalLaw 79 


After studying this chap ef, 
youwillbeableto... 


List the four basic responsi- | 
bilities of the police. 


List five main types of law 
enforcement agencies. 


Indicate some of the most 
important law enforcement 
agencies under the control of 
the Department of Homeland 
Security. 


Analyze the importance of 
private security today. 


Indicate why patrol officers 
are allowed discretionary 
powers. 


Joh Moore/Getty Images 


“Primed, Prepared, 
and Precise’ 


Over the course of twenty years in law enforcement, Feris Jones had not once fired her 
gun in the line of duty. Then, on the evening of October 23, 2010, Winston Cox burst 
into Sabine’s Hallway Beauty Salon, where the fifty-year-old New York police officer was 
getting her hair done. Brandishing a .44-caliber revolver, Cox herded the four women 
present—including Jones—into a back bathroom. “This ain’t no joke!” Cox shouted as he 
collected the women’s valuables in a black bag. “This is a robbery! | will kill you!” 


When Cox returned to the main room of the Brooklyn salon, Jones decided to take 
action. She pulled out her Smith & Wesson five-shot pistol, told the other women to get 
down, and identified herself as a police officer. Cox responded by opening fire, which 
Jones returned in kind. At a distance of about twelve feet, all four of Cox’s shots missed. 
Jones, thanks to hundreds of hours of training, had better results. Of her five rounds, 
two bullets struck Cox—one fracturing his right middle finger and another grazing his left 
hand—and a third shattered the salon doorknob, blocking a potential avenue of escape. 
The would-be robber finally did get free by kicking out a window, but police were easily 

able to track him down, partially due to the trail of blood he left behind. 


Until the incident at the beauty salon, 
Jones had spent most of her time at the 
New York Police Department behind a desk. 
Following this display of bravery and marks- 
manship, however, she was promoted to 
the rank of detective. “Her quick thinking 
and sharp aim stopped an armed rob- 
bery, or worse,” said New York mayor 
Michael Bloomberg at Jones’s 
promotion ceremony. “She was 
primed, prepared, and precise.” 
Afterward, a reporter asked Jones 
if it was common practice for her 
to take a weapon to a beauty salon. 
“’m always armed,” the newly 
minted detective said with a smile. 
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Law enforcement holds endless surprises. Officer Feris 
Jones certainly did not expect to find herself in a fire- 
fight in the middle of a routine Saturday night haircut. 
She probably did not expect to become the focus of so 
much media attention, either. Her promotion ceremony 
was broadcast live in New York City, and the story of 
the “Salon Hero’s Brave Stand” was an Internet sensa- 
tion. (CAREER TIP: Many law enforcement agencies—even 
small local police departments—employ public relations 
specialists to develop goodwill in the community and pro- 
vide information to the media.) 

In many ways, though, the public’s response to 
Detective Jones was no surprise at all. Police officers are 
the most visible representatives of our criminal justice 
system. Indeed, they symbolize the system for many 
Americans who may never see the inside of a courtroom 
or a prison cell. The police are entrusted with immense 
power to serve and protect the public good: the power 
to use weapons and the power to arrest. But that same 
power alarms many citizens, who fear that it may be 
turned arbitrarily against them. The role of the police is 
constantly debated as well. Is their primary mission to 
fight crime, or should they also be concerned with the 
social conditions that presumably lead to crime? 

This chapter will lay the foundation for our study 
of law enforcement agents and the work that they do. 
We will start by looking at the various responsibilities 
of police officers, followed by an examination of the 
many different agencies that make up the American 
law enforcement system. We will also discuss the 
expanding presence of private policing and the 


crucial role of discretion in law enforcement. 
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WHAT DO 
THE POLICE DO? 


For the most part, the incidents that make up a police 
officer’s daily routine would not make it onto television 
dramas such as Law & Order. Besides catching crimi- 
nals, police spend a great deal of time on such mundane 
tasks as responding to nvise complaints, confiscating 
firecrackers, and poring over paperwork. Sociologist 
Egon Bittner warned against the tendency to see the 
police primarily as agents of law enforcement and crime 
control. A more inclusive accounting of “what the police 
do,” Bittner believed, would recognize that they provide 
“gituationally justified force in society.”’ In other words, 
the function of the police is to solve any problem that may 
possibly, though not necessarily, require the use of force. 
Within Bittner’s rather broad definition of “what 
the police do,” we can pinpoint four basic responsibili- 


ties of the police: 


1. To enforce laws. 
Hbe ite provide services. 
3. To prevent crime. 


4.To preserve the peace. 


As will become evident over the next two chapters, 
there is a great deal of debate among legal and other 

scholars and law enforcement officers over which 
responsibilities deserve the most police atten- 
tion and what methods should be employed by 


the police in meeting those responsibilities. 


ENFORCE LAWS 


In the public mind, the primary role of the 
police is to enforce society’s laws— 
hence, the term law enforcement 
officer. In their role as “crime 
fighters,” police officers 
have a clear mandate to 
seek out and apprehend 
those who have vio- 


lated the law. The 


crime-fighting 
responsibility 


Naomi Bassitt/iStockphoto 


is so dominant that all police activity—from the pur- 


chase of new automobiles to a plan to hire more minor- 
ity officers—must often be justified in terms of its law 
enforcement value.” 

Police officers also primarily see themselves as 
crime fighters, or “crook catchers,” a perception that 
often leads people into what they believe will be an 
exciting career in law enforcement. Although the job 
certainly offers challenges unlike any other, police offi- 
cers normally do not spend the majority of their time in 
law enforcement duties. After surveying a year’s worth 
of dispatch data from the Wilmington (Delaware) Police 
Department, researchers Jack Greene and Carl Klockars 
found that officers spent only about half of their time 
enforcing the law or dealing with crimes. The rest of 
their time was taken up with order maintenance, pro- 
viding services, traffic patrol, and medical assistance.° 
Furthermore, information provided by the Uniform 
Crime Report shows that most arrests are made for 
“crimes of disorder” or public annoyances rather than 
violent or property crimes.* 

In 2009, for example, police made 11 million arrests 
for drunkenness, liquor law violations, disorderly con- 
duct, homelessness, loitering, and other minor offenses 


but only about 580,000 arrests for violent crimes.° 


PROVIDE SERVICES 


The popular emphasis on crime fighting and law enforce- 
ment tends to overshadow the fact that a great deal of a 


police officer's time is spent providing services for the 


This police officer was called to help capture 

two of nine American bison that escaped 

from a farm in Stevenson, Maryland. 

What are some other responsibilities 

of the police that have little to do with 
preventing crime? (AP Photo/Steve Ruark/ 


iStockphoto.com) 


community. The motto “To Serve and Protect” 

has been adopted by thousands of local police 
departments, and the Law Enforcement Code of 
Ethics recognizes the duty “to serve the community” 
in its first sentence.° The services that police provide are 
numerous—a partial list would include directing traffic, 
performing emergency medical procedures, counseling 
those involved in domestic disputes, providing directions 
to tourists, and finding lost children. Along with firefight- 
ers, police officers are among the first public servants 
to arrive at disaster scenes to conduct search and rescue 
operations. This particular duty adds considerably to the 
dangers faced by law enforcement agents (discussed in 
more detail in Chapter 6). 

In addition, a number of police departments have 
adopted the strategy of community policing (also dis- 
cussed in the next chapter). As a consequence, many 
officers find themselves providing assistance in areas 
that have not until recently been their domain.” Along 
these lines, police are expected to deal with the prob- 
lems of the homeless and the mentally ill to a greater 


extent than in past decades. 


PREVENT CRIME 


Perhaps the most controversial responsibility of the 
police is to prevent crime, a difficult task under the best 
of circumstances. According to Jerome Skolnick, co- 
director of the Center for Research in Crime and Justice 
at the New York University School of Law, there are two 
predictable public responses when crime rates begin 
to rise in a community. The first is to punish convicted 
criminals with stricter laws and more severe penalties. 
The second is to demand that the police “do something” 
to prevent crimes from occurring in the first place. Is it, 
in fact, possible for the police to prevent crimes? The 
strongest response that Professor Skolnick is willing to 


give to this question is “maybe.”® 
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“That’s the only 
thing that made 


me feel safe last 


night when | came 


home from work.” ae 


—PENNY BAILY, RESIDENT OF INDIANAPOLIS, 
COMMENTING ON THE POLICE CAR 
PATROLLING HER NEIGHBORHOOD 
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On a limited basis, police can certainly prevent 
some crimes. If a rapist is dissuaded from attacking a 
solitary woman because a patrol car is cruising the area, 
then the police officer behind the wheel has prevented a 
crime. Furthermore, exemplary police work can have an 
effect. The nation’s two largest cities—New York and Los 
Angeles—have both experienced sharp declines in crime 
in recent years, a trend many attribute in large part to 
aggressive and innovative law enforcement.? 

In general, however, the deterrent effects of police 
presence are unclear. Carl Klockars has written that the 
“war on crime” is a war that the police cannot win because 
they cannot control the factors—such as unemployment, 
poverty, immorality, inequality, political change, and 
lack of educational opportunities—that lead to criminal 
behavior in the first place.’° As we shall see in the next 
chapter, police authorities are engaged in a number of 


different strategies in an attempt to better prevent crime. 


PRESERVE THE PEACE 


To a certain extent, the fourth responsibility of the 
police, that of preserving the peace, is related to pre- 
venting crime. Police have the legal authority to use the 
power of arrest, or even force, in situations in which no 
crime has yet occurred but might occur in the immedi- 
ate future. 

In the words of James Q. Wilson, the police’s 
peacekeeping role (which Wilson believes is the most 
important role of law enforcement officers) often takes 
on a pattern of simply “handling the situation.”" For 


example, when police officers arrive on the scene of a 
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loud late-night house party, they may feel the need to 
disperse the party and even arrest some of the party- 
goers for disorderly conduct. By their actions, the offi- 
cers have lessened the chances of serious and violent 
crimes taking place later in the evening. The same prin- 
ciple is often used when dealing with domestic disputes, 
which, if escalated, can lead to homicide. Such situa- 
tions are in need of, to use Wilson’s terminology again, 
“fixing up,” and police can use the power of arrest, or 
threat, or coercion, or sympathy, to do just that. 


a 


é. WHAT ARE THE 


= 


DIFFERENT KINDS OF 
LAW ENFORCEMENT 
AGENCIES? 


See ae is 


At times, noite officers encounter a task that requires 
the “multilayering” of law enforcement. For example, 
a wide network of local, state, and federal law enforce- 
ment agencies was involved in the extensive search for 
eight members of the Vagos motorcycle gang respon- 
sible for setting off a brutal brawl in Bullhead City, 
Arizona. Taking part in “Operation Sand Castle”—which 
ended successfully with eight arrests on December 8, 
2010—were law enforcement agents from local police 
and sheriffs’ departments in Bullhead City, Kingman, 
Lake Havasu, and Mohave County; tribal police from 
Fort Mohave; the Arizona Department of Public Safety; 
and U.S. Immigration and Customs Enforcement (ICE). 

The manhunt illustrates how many agencies can 
become involved in a single incident. There are more 
than 15,000 law enforcement agencies in the United 
States, employing nearly 1 million people.'? These vari- 
ous agencies include the following: 

e Local police departments. 
o> e Sheriffs’ departments. 

e Special police agencies, limited to 
policing parks, schools, airports, and 
other areas. 

e State police departments. 


e Federal law enforcement agencies. 


Each level has its own set of responsibilities, which we 


shall discuss starting with local police departments. 
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Figure 5.1 


Population Served 


PB 1.000.000 ormore 
I) 500,000 to 999.999 FB 9,999 or below 


oS 100,000 to 499,999 


10,000 to 99,999 


MUNICIPAL LAW 
ENFORCEMENT AGENCIES 


According to the FBI, there are 2.3 state and local police 
officers for every 1,000 citizens in the United States." 
This average somewhat masks the discrepancies 
between the police forces in urban and rural America. 
As noted in Chapter 1, the vast majority of all police 
officers work in small and medium-sized police depart- 
ments (see Figure 5.1 above). While the New York City 
Police Department employs about 38,000 police offi- 
cers, 50 percent of all local police departments have ten 
or fewer law enforcement officers.'4 

Of the three levels of law enforcement, munici- 
pal agencies have the broadest authority to appre- 
hend criminal suspects, maintain order, and provide 
services to the community. Whether the local officer 
is part of a large force or the only law enforcement 
officer in the community, he or she is usually respon- 
sible for a wide spectrum of duties, from respond- 
ing to noise complaints to investigating homicides. 


Much of the criticism of local police departments 


is based on the belief 

Sheriff The primary law 
enforcement officer in a county, 
usually elected to the post by a 
popular vote. 


that local police are too 
underpaid or poorly 
trained to handle these 
various responsibili- 

ties. Reformers have suggested that residents of 
smaller American towns would benefit from greater 


statewide coordination of local police departments.'5 


SHERIFFS AND COUNTY 
LAW ENFORCEMENT 


The sheriff is still an important figure in American law 
enforcement. Almost every one of the more than three 
thousand counties in the United States (except those 
in Alaska) has a sheriff. In every state except Rhode 
Island and Hawaii, sheriffs are elected by members 
of the community for two- or four-year terms and 
are paid a salary set by the state legislature or county 
board. As elected officials who do not necessarily need 
a background in law enforcement, sheriffs must also 
be politicians. When a new sheriff is elected, she or he 
will sometimes repay political debts by appointing new 
deputies or promoting those who have given her or him 
support. This high degree of instability and personnel 
turnover in many states is seen as one of the weaknesses 


of county law enforcement.?® 


Size and Responsibility of Sheriffs’ Departments 


Like municipal police forces, sheriffs’ departments 


U DY =p 


We study best when we are free from 

distractions such as the Internet, 

cell phones, and our friends. 

That’s why your school library 
is often the best place 
to work. Set aside sev- 
eral hours a week of 
“library time” to study 
in peace and quiet. 
Remember to turn off 
your cell phone and other 


Web devices. . we 


CHAPTER 5 LawEnforcement Today 85 


vary in size. The largest is 
Coroner The medical 
examiner of a county, usually 
elected by popular vote. 


the Los Angeles County 
Sheriff's Department, with 
more than 8,400 depu- 
ties. Of the approximately 
3,000 sheriffs’ departments in the country, 13 employ 
more than 1,000 officers, while 19 have only 1."7 

The image of the sheriff as a powerful figure 
patrolling vast expanses is not entirely misleading. 
Most sheriffs’ departments are assigned their duties by 
state law. About 80 percent of all sheriffs’ departments 
have the primary responsibility for investigating violent 
crimes in their jurisdictions. Other common responsi- 


bilities of a sheriff's department include: 


vf Investigating drug crimes. 


Maintaining the county jail. 


A local police officer operates a roadblock as part 

of the search for Jason Lee Wheeler, who killed one 
Lake County (Florida) sheriff’s deputy and wounded 
two others. Why would local law enforcement agen- 
cies seek the aid of federal law enforcement agen- 
cies in a situation such as this 
ONE? (AP Photo/Phil Sandlin) 


Courte: 
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vi Carrying out civil and criminal processes within 
county lines, such as serving eviction notices and 
court summonses. 

Keeping order in the county courthouse. 
Collecting taxes. 

Enforcing orders of the court, such as overseeing 


the sequestration (forced seclusion) of a jury 


AAS 


during a trial. 18 


It is easy to confuse sheriffs’ departments and local 
police departments. Both law enforcement agencies are 
responsible for many of the same tasks, including crime 
investigation and routine patrol. There are differences, 
however. Sheriffs’ departments are more likely to be 
involved in county court and jail operations and to perform 
certain services such as search and rescue. Local police 
departments, for their part, are more likely to perform 


traffic-related functions than are sheriffs’ departments.’? 


The County Coroner Another elected official on 
the county level is the coroner, or medical examiner. 
Duties vary from county to county, but the coroner has 
a general mandate to investigate “all sudden, unex- 
plained, unnatural, or suspicious deaths” reported to 
the office. The coroner is ultimately responsible for 
determining the cause of death in these cases. Coroners 
also perform autopsies and assist other law enforce- 
ment agencies in homicide investigations.*° In cer- 
tain rare circumstances, such as when the sheriff is 
arrested or otherwise forced to leave his or her post, the 
coroner becomes the leading law enforcement officer 
of the county. (CAREER TIP: Some counties or dis- 

tricts employ medical examiners instead of coroners. 

Although they perform many of the same duties, 
medical examiners are licensed physicians, unlike 


coroners, and are usually appointed rather than elected.) 


STATE POLICE AND 
HIGHWAY PATROLS 


The most visible state law enforcement agency 
is the state police or highway patrol agency. 
Historically, state police agencies were created for 
four reasons: 


1. To assist local police agencies, which often 
did not have adequate resources or training to 


handle some of their law enforcement tasks. 


ee 


Project 54: Dura Tech, USA, Inc./Octavian Florentin Babusi/iStockphoto.com 


echnology 


HIGH-TECH COP CARS 


The capabilities of the patrol car, perhaps the most important piece of 
policing technology of the past half-century, continue to expand. Project 
54, a voice-recognition system developed at the University of New 
Hampshire, allows police officers to multitask without having to divert 
their attention from the road or take a hand off the wheel. The officer 
simply presses a button, and all the technological equipment in the 


car becomes voice activated. Four Andrea digital array microphones 
positioned in the cab of the automobile cancel all noise except the 
sound of the officer’s voice. So, for example, if the officer witnesses a 
hit-and-run accident, he or she simply says the word “pursuit” to acti- 
vate the automobile’s siren and flashing lights. Then the officer can call 
for an ambulance and run a check on the suspect’s license plate—all by 
voice command. Other recent innovations include Automatic License Plate Recognition, a three-camera computer-operated system 
that performs a “20-millisecond” background check on every license plate it sees, and the StarChase launcher, a small, laser-guided 
cannon that shoots a small, sticky radio transmitter at a fleeing vehicle. Once the offending car has been tagged with this device, 
police can track the fugitive at a safe distance without the need for a dangerous, high-speed pursuit. 


THINKING ABOUT POLICE AUTOMOBILE TECHNOLOGY 

American automobile manufacturers do not produce ready-made police cars. Law enforcement agencies must add technologies such 
as the ones discussed here after the car has been purchased. What might be some of the benefits of large-scale production of a car 
that would be sold only for law enforcement purposes? 


Dye NG investigate criminal activities that crossed 
jurisdictional boundaries (such as when bank 
robbers committed a crime in one county and then 
fled to another part of the state). 

Sele provide law enforcement in rural and other 
areas that did not have local or county police 
agencies. 

4. To break strikes and control labor movements. 


Today, there are twenty-three state police agencies 
and twenty-six highway patrols in the United States. 


State police agencies have statewide jurisdiction and 


A Connecticut State Police officer provides advice for 
a motorist stuck in a snowstorm on Interstate 84 in 
East Hartford. In what ways do state law enforcement 
officers supplement the efforts of local police offi- 
cers? (AP Photo/Jessica Hill) 
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are authorized to perform a wide variety of law enforce- 
ment tasks. Thus, they provide the same services as city 
or county police departments and are limited only by 
the boundaries of the state. In general, state police are 
complementary (supplemental) to local law enforce- 
ment agencies. They maintain crime labs to assist in 
local investigations and also keep statewide intelligence 
files. 

State officers in some instances also provide train- 
ing to local police and will assist local forces when 
needed.*' In contrast, highway patrols have limited 
authority. They are limited either by their jurisdiction or 
by the specific types of offenses they have the authority 
to control. As their name suggests, most highway patrols 
concentrate primarily on regulating traffic. Specifically, 
they enforce traffic laws and investigate traffic acci- 
dents. Furthermore, highway patrols usually limit their 
activity to patrolling state and federal highways. 


FEDERAL LAW 
ENFORCEMENT AGENCIES 


Statistically, employees of federal agencies do not make 
up a large part of the nation’s 
law enforcement force. In 
fact, the New York City Police 
Department has about one- 
third as many employees as 
all of the federal law enforce- 
ment agencies combined.** 
Nevertheless, the influence 
of these federal agencies is 
Unlike local 


police departments, which 


substantial. 


must deal with all forms of 
crime, federal agencies have 
been authorized, usually by 
Congress, to enforce specific 
laws or attend to specific 
situations. The U.S. Coast 
Guard, for example, patrols 
the nation’s waterways, while 
U.S. Postal Inspectors inves- 
tigate and prosecute crimes 
perpetrated through the use 
of the U.S. mail. 
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As mentioned in Chapter 1, the most far-reaching 
reorganization of the federal government since World 
War II took place in the early 2000s. These changes, par- 
ticularly the formation of the Department of Homeland 


Security, have had a significant effect on federal law 


enforcement. (See Figure 5.2 below for the current 


federal law enforcement “lineup.”) In Chapter 16, we 
will take a close look at just how profound this effect has 
been. Here, you will learn the basic elements of the most 
important federal law enforcement agencies, which are 
grouped according to the federal department or bureau 


to which they report. 


The Department of Homeland Security On 
November 25, 2002, President George W. Bush signed 
the Homeland Security Act.?° This legislation created 
the Department of Homeland Security (DHS), a new 
cabinet-level department designed to coordinate fed- 

eral efforts to protect the United States against 
Lo international and domestic terrorism. The 

new department has no new agencies. Rather, 


twenty-two existing agencies were shifted under the con- 


trol of the secretary of homeland security, a post now held 


Figure 5.2 Federal Law Enforcement Agencies 

A number of federal agencies employ law enforcement officers who are authorized to carry 
firearms and make arrests. The most prominent ones are under the control of the U.S. 
Department of Homeland Security, the U.S. Department of Justice, or the U.S. Department 
of the Treasury. 


Sources: U.S. Department of Homeland Security, U.S. Department of Justice, and U.S. Department of the Treasury 


Niknikon/iStockphoto 


by Janet Napolitano. For example, the Transportation 


Security Administration, which was formed in 2001 to 
revive the Federal Air Marshals program placing under- 
cover federal agents on commercial flights, was moved 
from the Department of Transportation to the DHS. U.S. 
Customs and Border Protection, U.S. Immigration and 
Customs Enforcement, and the U.S. Secret Service are the 


three most visible agencies under the direction of the DHS. 


U.S. Customs and Border Protection (CBP) One 
of the most important effects of the Homeland Security 
Act was the termination of the Immigration and 
Naturalization Service (INS), which had monitored and 
policed the flow of immigrants into the United States 
since 1933. Many of the INS’s duties have been trans- 
ferred to U.S. Customs and Border Protection (CBP), 
which polices the flow of goods and people across U.S. 
international borders. In general terms, this means 
that the agency has two primary goals: (a) to keep illegal 
immigrants (including potential terrorists), drugs, and 


Border Patrol agents 
make their rounds 
of the United States’ 
shared boundary 
with Mexico on 
all-terrain vehicles 
(ATVs). What are the 
primary duties of U.S. 
Customs and Border 
Protection, which 
oversees the Border 


Patrol? U.S. Immigration and 
Customs Enforcement 
(ICE) The federal agency that 
enforces the nation’s immigration 
and customs laws. 


U.S. Customs and Border 
Protection (CBP) The 
federal agency responsible for 
protecting U.S. borders and 
facilitating legal trade and travel 
across those borders. 


U.S. Border Patrol 


The mobile law enforcement 
branch of U.S. Customs and 
Border Protection, responsible for 
protecting this country’s borders 
with Mexico and Canada. 


(James Tourtellotte/CBP.gov/ 
Laura Young/iStockphoto. 
com/Blent Giltek/ 
iStockphoto.com) 


drug traffickers from crossing our borders, and (2) to 
facilitate the smooth flow of legal trade and travel. 
Consequently, CBP officers are stationed at every 
port of entry and exit to the United States. The officers 
have widespread authority to investigate and search 
all international passengers, whether they arrive on 
airplanes, ships, or other forms of transportation. 
The U.S. Border Patrol, a branch of the CBP, has 
the burden of policing both the Mexican and Canadian 
borders between official ports of entry. In 2009, Border 
Patrol agents caught nearly 560,000 people entering 
the country illegally and confiscated more than 4.75 
million pounds of narcotics.*4 Today, about 21,000 
Border Patrol agents guard 19,000 miles of land and 
sea borders, about double the number on duty ten years 


earlier. 


U.S. Immigration and Customs Enforcement 
(ICE) The CBP shares responsibility for locating and 
apprehending those persons in the United States ille- 
gally with special agents from U.S. Immigration and 
Customs Enforcement (ICE). While the CBP focuses 
almost exclusively on the nation’s borders, ICE has 
a broader mandate to investigate and to enforce our 
country’s immigration and customs laws. Simply stated, 
the CBP covers the borders, and ICE covers everything 
else. The latter agency's duties include detaining illegal 
immigrants and deporting (removing) them from the 
United States, ensuring that those without permission 
do not work or gain other benefits in this country, and 


disrupting human trafficking operations. Recently, ICE 
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has become more aggres- 
U.S. Secret Service 
A federal law enforcement 
organization with the primary 
responsibility of protecting the 
president, the president’s family, 
the vice president, and other 
important political figures. 


sive in its efforts to appre- 
hend and remove illegal 
immigrants with criminal 
records. In 2009, ICE offi- 
cers blanketed California 
searching for these indi- 
viduals and arrested nearly three hundred of them over 
the course of three days. That year, in total, ICE removed 
about 300,000 illegal immigrants from this country.”9 
As we shall see in Chapter 16, both the CBP and ICE are 


crucial elements of the nation’s antiterrorism strategy. 


The U.S. Secret Service When it was created in 1865, 
the U.S. Secret Service was primarily responsible for 
combating currency counterfeiters. In 1901, the agency 
was given the added responsibility of protecting the 
president of the United States, the president’s family, 
the vice president, the president-elect, and former 
presidents. These duties have remained the corner- 
stone of the agency, with several expansions. After a 
number of threats against presidential candidates in 


the 1960s and early 19708, including the shootings of 


Senator Robert Kennedy of New York and Governor 


es. Sa Richt track the movement of 
an a across state lines, examine accounting 
J business rece listen to a wiretaps, and 


Bases counterintelligence, counte 
criminal, and cyber crime. 


| WHAT KIND OF TRAINING IS REQUIRED? 


~ © A bachelor’s and/or master’s degree, plus three years 
of work experience, along with a written and oral 
examination, medical and physical examinations, 
a psychological assessment, and an exhaustive 
background investigation. 


George Wallace of Alabama, in 1976 Secret Service 
agents became responsible for protecting those politi- 
cal figures as well. 

In addition to its special plainclothes agents, 
the agency also directs two uniformed groups of law 
enforcement officers. The Secret Service Uniformed 
Division protects the grounds of the White House and 
its inhabitants, and the Treasury Police Force secures 
the Treasury Building in Washington, D.C. This respon- 
sibility includes investigating threats against presidents 


and those running for presidential office. 


The Department of Justice The U.S. Department 
of Justice, created in 1870, is still the primary federal law 
enforcement agency in the country. With the responsi- 
bility of enforcing criminal law and supervising the 
federal prisons, the Justice Department plays a leading 
role in the American criminal justice system. To carry 
out its responsibilities to prevent and control crime, 
the department has a number of law enforcement agen- 
cies, including the Federal Bureau of Investigation, the 
federal Drug Enforcement Administration, the Bureau 


of Alcohol, Tobacco, Firearms and Explosives, and the 
U.S. Marshals Service. 


the following. 
snce/ 
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Courtesy Federal Bureau of Investigation/Department of Justice 


The Federal Bureau of Investigation (FBI) 
Initially created in 1908 as the Bureau of Investigation, 
this agency was renamed the Federal Bureau of 
Investigation (FBI) in 1935. One of the primary inves- 
tigative agencies of the federal government, the FBI has 
jurisdiction over nearly two hundred federal crimes, 
including a number of white-collar crimes, espionage 
(spying), kidnapping, extortion, interstate transporta- 
tion of stolen property, bank robbery, interstate gam- 
bling, and civil rights violations. With its network of 
agents across the country and the globe, the FBI is 
also uniquely positioned to combat worldwide criminal 
activity such as terrorism and drug trafficking. 

The agency also provides valuable support to local and 
state law enforcement agencies. The FBI's Identification 
Division maintains a large database of fingerprint infor- 
mation and offers assistance in finding missing persons 
and identifying the victims of fires, airplane crashes, 
and other disfiguring disasters. The services of the FBI 
Laboratory, the largest crime laboratory in the world, are 
available at no charge to other agencies. Finally, the FBI's 
National Crime Information Center (NCIC) provides lists 
of stolen vehicles and firearms, missing license plates, 
vehicles used to commit crimes, and other information to 
local and state law enforcement officers who may access 
the NCIC database. The FBI employs about 34,,000 people 


and has an annual budget of approximately $8 billion. 


The Drug Enforcement Administration (DEA) 
With a $2.6 billion annual budget and about 5,200 special 
agents, the Drug Enforcement Administration (DEA) 
is one of the more important law enforcement agencies in 
the country. The mission of the DEA is to enforce domes- 
tic drug laws and regulations and to assist other federal 
and foreign agencies in combating illegal drug manufac- 
ture and trade on an international level. The agency also 
enforces the provisions of the Controlled Substances Act, 
which governs the manufacture, distribution, and dis- 
pensing of legal drugs, such as prescription drugs. 

DEA agents often work in conjunction with local and 
state authorities to prevent illicit drugs from reaching 
communities. The agency also conducts extensive oper- 
ations with law enforcement entities in other drug- 
producing countries. Recently, for example, the DEA 
joined forces with the Mexican military to target 
that country’s various and powerful drug cartels. 


In November 2010, acting on information from 


the U.S. agency, Mexican 

Federal Bureau of 
Investigation (FBI) 

The branch of the Department of 
Justice responsible for investigating 
violations of federal law. 


authorities sent 660 
Marines to Matamoros— 
just across the U.S. bor- 


der from Brownsville, Drug Enforcement 


Texas—to apprehend Administration 

drug oes Antonio (DEA) The federal agency 
responsible for enforcing the 

Ezequiel Cardenas nation’s laws and regulations 


regarding narcotics and other 


Guillen, also known as 
controlled substances. 


Tony Tormenta, or Tony 
the Storm.2© (Guillen 
was killed in the ensuing firefight.) 

Like the FBI, the DEA also operates a network of six 
regional laboratories used to test and categorize seized 
drugs. Local law enforcement agencies have access to 
the DEA labs and often use them to ensure that infor- 
mation about particular drugs that will be presented in 
court is accurate and up to date. (CAREER TIP: Illegal drug 
manufacturers often try to outwit the DEA by creating 
new psychoactive substances that are not yet illegal under 
federal law. Consequently, the agency employs forensic 
chemists to identify these new illegal drugs and support 


their investigation by DEA special agents.) 


A suspected Colombian drug dealer is escorted by a 
U.S. Marshal and a U.S. DEA agent on his arrival in 
Florida to face U.S. drug trafficking and money laun- 
dering charges in federal court. How do the duties of 
DEA and FBI agents differ? How are 
they similar? (AP Photo/Alan Diaz) 


Bureau of Alcohol, 
Tobacco, Firearms and 
Explosives (ATF) 

A federal law enforcement 
agency primarily concerned 
with criminal activity involving 
firearms and explosives, the 
illegal trafficking of alcohol and 
tobacco products, and acts of 
arson. 


U.S. Marshals Service 
A federal law enforcement 
agency primarily concerned 
with protecting members of the 
federal judiciary and witnesses 
in federal criminal trials, and 
transporting federal prisoners 


The Bureau of Alcohol, 
Tobacco, Firearms and 
Explosives (ATF) As its 
name suggests, the Bureau 
of Alcohol, 


Firearms and Explosives 


Tobacco, 


(ATF) is primarily con- 
cerned with the illegal 
sale, possession, and use 
of firearms and the con- 
trol of untaxed tobacco 
and liquor products. The 


Firearms Division of the 


the shooting rampage in Tucson, Arizona, that left six 
people dead and U.S. representative Gabrielle Giffords 
critically injured, the ATF investigated the handgun 
used by the suspect, Jared Loughner. Furthermore, the 
ATF is engaged in an ongoing and crucial operation to 
keep American firearms out of the hands of Mexican 
drug cartels. The ATF has also formed multijurisdic- 
tional antigang task forces with other federal and local 
law enforcement agencies to investigate gang-related 


crimes involving firearms. 


The U.S. Marshals Service The oldest federal law 


enforcement agency is the U.S. Marshals Service. In 


when necessary. 
agency has the responsi- 


bility of enforcing the Gun 
Control Act of 1968, which sets the circumstances under 
which firearms may be sold and used in this country. 
The bureau also regulates all gun trade between the 
United States and foreign nations and collects taxes 
on all firearm importers, manufacturers, and dealers. 
In keeping with these duties, the ATF additionally is 
responsible for policing the illegal use and possession 
of explosives. Furthermore, the ATF is charged with 
enforcing federal gambling laws. 
Because it has jurisdiction over such a wide vari- 
ety of crimes, especially those involving firearms and 
explosives, the ATF is a constant presence in federal 


criminal investigations. So, in January 2011, following 


JOB DESCRIPTION: 


® Provide security at federal courts, control property 
that has been ordered seized by federal courts, and 
protect government witnesses who put themselves 
in danger by testifying against the targets of federal 
criminal investigations. 


® Transport federal prisoners to detention institutions 
and hunt and capture fugitives from federal law. 


WHAT KIND OF TRAINING IS REQUIRED? 


® A bachelor’s degree or three years of qualifying 
experience, which includes work in law enforcement, 
correctional supervision, and volunteer teaching or 
counseling. 
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1789, President George Washington assigned thirteen 
U.S. Marshals to protect his attorney general. That same 
year, Congress created the office of the U.S. Marshals 
and Deputy Marshals. Originally, the U.S. Marshals acted 
as the main law enforcement officers in the western ter- 
ritories. Following the Civil War (1861-1865), when most 
of these territories had become states, these agents were 
assigned to work for the U.S. district courts, where fed- 
eral crimes are tried. The relationship between the U.S. 
Marshals Service and the federal courts continues today 
and forms the basis for the officers’ main duties, which 
are listed in the CAREERprep feature below. 


The Department of the Treasury The 
Department of the Treasury, formed in 1789, is mainly 


U.S. MARSHAL 


® A rigorous 
seventeen-and- 
a-half-week basic 
training program 
at the U.S Marshals 
Service Training 
Academy in Glynco, 
Georgia. 


ANNUAL SALARY RANGE? 
® $37,000-S47,000 


For additional information, visit: 
www.usmarshals.gov/careers/index.html. 


Stephen Mulcahey/iStockphoto.com 
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responsible for all financial matters of the federal 
government. It pays all the federal government's bills, 
borrows funds, collects taxes, mints coins, and prints 
paper currency. 

The largest bureau of the Treasury Department, 
the Internal Revenue Service (IRS), is concerned with 
violations of tax laws and regulations. The bureau has 
three divisions, only one of which is involved in crimi- 
nal investigations. The examination branch of the IRS 
audits the tax returns of corporations and individuals. 
The collection division attempts to collect taxes from 
corporations or citizens who have failed to pay the taxes 
they owe. The criminal investigation division investigates 
cases of tax evasion and tax fraud. Criminal investigation 
agents can make arrests. The IRS has long played a role in 
policing criminal activities such as gambling and selling 
drugs for one simple reason: those who engage in such 
activities almost never report any illegally gained income 
on their tax returns. Therefore, the IRS is able to appre- 
hend them for tax evasion. The most famous instance of 
this took place in the early 1930s, when the IRS finally 
arrested famed crime boss Al Capone—responsible for 


numerous violent crimes—for not paying his taxes. 


éWHY IS THERE 


+e 


F FOR “PRIVATE be 
ECURITY? 


Even with increasing numbers of local, 
state, and federal law enforcement 
officers, the police do not 
4) have the ability to prevent 
every crime. Recognizing 
this, many businesses and citi- 
zens have decided to hire pri- 
vate guards for their properties 
and homes. In fact, according 
to the Freedonia Group, an 
industry-research firm, demand 
for private security in 2010 cre- 
ated revenues of $48 billion.*”? More 


than 10,000 firms employing around 


1.1 million people pro- 

Private Security The 
practice of private corporations 
or individuals offering services 
traditionally performed by police 
officers. 


vide private security 
services in this country, 
compared with about 
700,000 public law 


enforcement agents. 


PRIVATIZING LAW 
ENFORCEMENT 


In the eyes of the law, a private security guard is the same 
as any other private person when it comes to police pow- 
ers such as being able to arrest or interrogate a person 
suspected of committing a crime. Ideally, a security 
guard—lacking the training of a law enforcement agent— 
should only observe and report criminal activity unless 


use of force is needed to prevent a felony.?® 


Citizens’ Arrests Any private citizen (including pri- 
vate security guards) may perform a “citizen’s arrest” 
under certain circumstances. The California Penal Code, 


for example, allows a private person to arrest another 


® For a public offense committed in his or her 
presence. 
e When the person arrested has committed a felony, 


even if it was not in the arrester’s presence, if the 


arrester has reasonable cause to believe that the 


person committed the felony.?9 


Obviously, these are not very exacting stan- 
dards, and in reality, private security guards 
have many, if not most, of the same 
powers to prevent crime that a 


police officer does. 


The Deterrence Factor 
As arule, however, private 
security is not designed 
to replace law enforce- 

ment. It is intended to 
deter crime rather than 
stop it.°° A uniformed 
security guard patrolling 

a shopping mall parking lot 

or a bank lobby has one primary 


function—to convince a potential 
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T a "Ip Lack of Standards As there are no federal reg- 
T E S R E i ulations regarding private security, each state has its 
if a test requires you to read own rules for employment as a security guard. In sev- 
a passage and then answer 
questions about that pas- 
sage, read the questions 
first. This way, you will 
know what to look for as 
you read. 


eral states, including California and Florida, prospec- 
tive guards must have at least forty hours of training. 
Twenty-nine states, however, have no specific train- 
ing requirements, and ten states do not regulate the 
private security industry at all. By comparison, Spain 
mandates 160 hours of theoretical training, 20 hours of 
practical training, and 20 hours of annual continuing 
education for anybody hoping to find employment as a 
security guard.°? 


criminal to search out a shopping mall or bank that ; ; 
: The quality of employees is also a problem for the Wis) 
does not have private security. For the same reason, ae : 
a Q ‘ : private security industry. Given the low pay (see Figure 5.3 
many citizens hire security personnel to drive marked 
; below) and lack of benefits such as health insurance, paid 
cars through their neighborhoods, making them less eR 
; vacation time, and sick days, the industry does not always 
attractive targets for burglaries, robberies, vandalism, es Dae 
, attract highly qualified and motivated recruits.’? “At those 
and other crimes. ff eae 

wages,” notes one industry specialist, “you're competing 


with McDonald’s.”?4 To make matters worse, fewer than 
Pp RIVAT FE S E Cc U R | TY T R FE N D Ss half of the states require a fingerprint check for applicants, 


Despite the increased use of 
Figure 5.3. Average Salaries in Law Enforcement 


In New York City, servers in restaurants, landscapers, hotel desk clerks, and domestic 
workers all earn more than private security guards. Nationwide, as this figure shows, 
security guards are the lowest paid of the "protective service occupations.” 


private security, many ques- 
tions remain about this largely 
unregulated industry. Several 
years ago, Jessie Walker, a 


sixty-four-year-old security pm 


guard for Markman’s Diamonds & 
Fine Jewelry in West Knoxville, 


Tennessee, was charged 


= = ~ 


with aggravated assault for —_, 3 aes — = : “a <s = TELS ER Es 
shooting Kevin Bowman ose —— : 
and Elizabeth Day. Walker 


had intervened when he 


ety SS 


Occupation 


_ Police and sheriff's patrol _ er eR OREN 


All other occupations 


heard the couple having a 


loud argument in the store’s 
parking lot. When the fight- 


ing continued, Walker even- 


Correctional officers 


Parking enforcement ee 
Airport screeners | 
Security guards (staff) | = 
Security guards (contract) ERENT eee 


Minimum wage  * ee pad eed - f 
0 $10,000 $20,000 $30,000 $40,000 $50,000 $60,000 
Average Annual Salary E Rees 


tually drew his handgun and 


shot Bowman and Day, neither 


of whom was armed, sending 


them to the hospital in critical 


condition. The only requirement 


for becoming a weapons-licensed 


security guard in Tennessee is eight 


hours of training.*? 


Jose Luis Pelaez, Inc./Image Source/Jupiterimages 
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making it relatively easy for a person witha criminal record 
in one state to obtain a security guard position in another 
state (or even the home state in some cases).25 

The security industry is finding it much easier to 
uncover past convictions of employees and job appli- 
cants thanks to the Private Security Officer Employment 
Authorization Act of 2004,.°° The legislation, which 
authorizes the FBI to provide background checks for 
security firms, was spurred by congressional concern 
over possible terrorist attacks on shipping ports, water 
treatment facilities, telecommunications facilities, 
power plants, and other strategic targets that are often 
secured by private guards. In the first year of this pro- 
gram, the FBI found that 990,000 of the estimated 
g million applicants for private security positions 


(about 11 percent) had criminal records.°7 


Continued Growth in the Industry Issues sur- 
rounding private security promise to gain even greater 
prominence in the criminal justice system, as indica- 
tors point to higher rates of growth for the industry. The 
Hallcrest Report II, a far-reaching overview of private 
security trends funded by the National Institute of 


Justice, identifies four factors driving this growth: 


]. An increase in fear on the part of the public 
triggered by media coverage of crime. 

2. The problem of crime in the workplace. According 
to the University of Florida’s National Retail 
Security Survey, American retailers lose about 
$34, billion a year because of shoplifting and 
employee theft.°° (CAREER TIP: Loss prevention is a 
catchall phrase used by retail companies to describe 
their efforts to reduce shoplifting and cash theft in 
their stores. Retailers need /oss prevention security 
officers to keep an eye on suspicious shoppers and 
loss prevention detectives to investigate shoplifting 
and employee theft.) 

3. Budget cuts in states and municipalities that have 
forced reductions in the number of public police, 
thereby raising the demand for private ones. 

4. Arising awareness of private security products 
(such as home burglar alarms) and services as 


cost-effective protective measures.°9 


Another reason for the industry’s continued profitabil- 


ity is terrorism. Private security is responsible for pro- 


tecting more than three-fourths of the nation’s likely 


terrorist targets such as power plants, financial centers, 
dams, malls, oil refineries, and transportation hubs. 
When several dozen private security guards were caught 


sleeping on the job at the John F. Kennedy International 


Steve Lovegrove/Shutterstock 


Airport in Queens, New York, in December 2010, the 
incident was greeted not with chuckles but with alarm. 
Nine of the employees, who are responsible for guard- 
ing the tarmac, inspecting vehicles, and providing other 
security services at the airport, lost their jobs. 

To avoid this kind of negative publicity, private secu- 
rity companies are becoming more professional, with 
better screened and trained employees. “The importance 
of [the industry] has resulted in a crackdown on those who 
think they can sit around and do nothing,” says Gregory 
A. Thomas, a senior manager at Columbia University’s 


National Center for Disaster Preparedness.*° 


é2HOW DO LAW 


ENFORCEMENT =~ pitt 


AGENTS U SE ae ee 
DISCRETION? as 


Leading up to World Naked Bike Ride Day on June 19, 
2010, in Madison, Wisconsin, one particular ques- 
tion was on the minds of participants: What would 
the police do? In Madison, as in most of the United 
States, public nudity is against the law. Local officials 
would only warn that nude bikers ran the risk of being 
ticketed or arrested, depending on decisions made by 
individual police officers. As it turned out, Madison law 
enforcement, using megaphones, ordered participants 


to “cover their genitalia” and handed out $4.29 disorderly 
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conduct citations to anum- 
Mandatory Arrest 
Policy Departmental order 
that requires a police officer to 
detain a person for committing 
a certain type of crime as long 
as probable cause exists that he 
or she committed the crime. 


ber of riders who failed to 
do so. 

As noted in Chapter 1, 
when law enforcement offi- 
cers use their judgment in 
deciding which offenses to 
punish and which to ignore, they are said to be using 
discretion. Whether this discretion applies to controlling 
public nudity or other, more serious areas of the law, it is 


a crucial aspect of policing. 


JUSTIFICATION FOR 
POLICE DISCRETION 


One of the ironies of law enforcement is that patrol 
officers—who are often the lowest-paid members of an 
agency and have the least amount of authority—have the 
greatest amount of discretionary power. Part 


of the explanation for this is practical. Patrol 


officers spend most of the day on the streets, 

beyond the control of their supervisors. Usually, only 

two people are present when a patrol officer must make 

a decision: the officer and the possible wrongdoer. In 

most cases, the law enforcement officer has a great deal 

of freedom to take the action that he or she feels best 
corresponds to the situation." 

This is not to say that police discretion is misplaced. 

In general, courts have recognized that a patrol officer 

is in a unique position to be allowed discretionary 


powers, as explained in the following list: 


e Police officers are considered trustworthy 
and are therefore assumed to make 
honest decisions, regardless of contradictory 
testimony by a suspect. 

e Experience and training give officers the ability 
to determine whether a certain activity poses 
a threat to society, and to take any reasonable 
action necessary to investigate or prevent 
such activity. 

e Due to the nature of their jobs, police officers 
are extremely knowledgeable in human, and 
by extension criminal, behavior. 

e Police officers may find themselves in 


danger of personal, physical harm and 
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must be allowed to take reasonable and necessary 


steps to protect themselves.4? 


Anthony J. Pinizzotto, a psychologist with the FBI, 
and Charles E. Miller, an instructor in the bureau’s 
Criminal Justice Information Services Division, take 
the justification for discretion one step further, arguing 
that many police officers have a “sixth sense,” or intu- 
ition, that helps them handle on-the-job challenges. 
Pinizzotto and Miller believe that although “intuitive 
policing” is often difficult to explain to those outside 
law enforcement, it is a crucial part of policing and 


should not be discouraged by civilian administrators.4° 


MAKING THE DECISION 


There is no doubt that subjective factors influence 
police discretion. The officer’s beliefs, values, person- 
ality, and background all enter into his or her decisions. 
To a large extent, however, a law enforcement agent’s 
actions are determined by the rules of policing set down 
in the U.S. Constitution and enforced by the courts. 
These rules are of paramount importance and will be 


discussed in great detail in Chapter 7. 


Three Factors of Police Discretion Assuming 
that most police officers stay on the right side of the 
Constitution in most instances, three other factors 
generally enter the discretion equation in any 
particular situation. First, obviously 
and importantly, is the nature of 
the criminal act. The less serious a 
crime, the more likely a police offi- 
cer is to ignore it. A person driving 60 
miles per hour in a 55-miles-per-hour 
zone, for example, is much less likely to be 
ticketed than someone doing 80 miles per 
hour. A second element often considered 
is the attitude of the wrongdoer toward 
the officer. A motorist who is belligerent 
toward a highway patrol officer is much 
more likely to be ticketed than one who is 
remorseful and apologetic. Third, depart- 
mental policy can place limits on discretion. 
For example, many police departments have 
mandatory arrest policies under which 


officers must arrest a person who has been 
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involved in a particular activity, such as abusing a 
spouse or domestic partner. No discretion is involved. 
(To learn more about what “mandatory” actually means, 


see the feature You Be the Judge—Duty Bound? below.) 


Discretion and High-Speed Pursuits 
Departmental policy has played a large role in shaping 
the discretionary behavior during incidents such as 
when, on March 24, 2010, Henrico County (Virginia) 
police ordered Darryl Harris to stop at a traffic check- 
point. Harris refused and led officers on a high-speed 
chase. Although such drastic action is often necessary, 
the results can be tragic. This particular chase ended 
when Harris ran a stop sign and crashed his car into a 
van driven by Apostle Anthony Taylor, a local pastor. 
Taylor was killed on impact. In fact, police chases cause 
about 360 fatalities each year, and one-third of the vic- 
tims are drivers of other cars or pedestrians who were 
present merely as innocent bystanders.44 

In response to these deaths, 94 percent of the 
nation’s local police departments have implemented 
police pursuit policies, with 61 percent restricting the 
discretion of officers to engage in a high-speed chase.*5 
The success of such policies can be seen in the results 


from Los Angeles, which features more high-speed 


Duty Bound? 


chases than any other city in the country by a wide 
margin. In 2003, Los Angeles police officers were 
ordered to conduct dangerous pursuits only if the flee- 
ing driver was suspected of a serious crime. Within a 
year, the number of high-speed pursuits decreased by 
62 percent, and injuries to third parties dropped by 58 
percent.4° 

While police departments are trying to limit the use 
of high-speed chases, the United States Supreme Court 
has shown that it will support a police officer's discre- 
tionary use of the tactic. In 1998, the Court held that 
an officer can be sued in civil court for damages caused 
by a high-speed pursuit only if her or his conduct was 
so outrageous that it “shocks the conscience.”4? Then, 
in 2007, the Court ruled in favor of a Georgia police 
officer who intentionally caused a crash involving the 
plaintiff, a nineteen-year-old who was trying to avoid 
arrest by driving go miles per hour on a two-lane road. 
Even though the plaintiff was paralyzed in the accident, 
the Court held that the officer was justified in his dras- 
tic effort to protect other drivers.4® (CAREER TIP: Many 
police departments use helicopters to give officers on the 
ground an eye in the sky during high-speed chases. If you 
are interested in aviation, a career as a police helicopter 


pilot is always a possibility.) 


YOU BE THE JUDGE 


THE FACTS simon was under court order to stay one hundred yards away from the house of 
his estranged ex-wife, Jessica. One summer evening, Jessica called the Castle Rock (Colorado) 
Police Department and reported that Simon had entered her home and abducted their three 
daughters, ages seven, nine, and ten. A few hours later, Jessica called the police department 


again with new information: Simon was with the children at a local park. The police failed to take 


action on either call, and Simon killed the three girls. 


THE LAW The preprinted text on the back of Simon’s restraining order included the following: “A KNOWING 
VIOLATION OF A RESTRAINING ORDER IS A CRIME” and “YOU MAY BE ARRESTED WITHOUT NOTICE IF A LAW 
ENFORCEMENT OFFICER HAS PROBABLE CAUSE TO BELIEVE THAT YOU HAVE KNOWINGLY VIOLATED THIS ORDER.” 


YOUR DECISION Jessica wants to sue the Castle Rock Police Department in civil court. She claims the language 
of the restraining order and the circumstances of her case created a situation in which Simon’s arrest was 
mandatory. If you allow her lawsuit to go forward, you are essentially saying that citizens have a right to win 
monetary awards when police officers fail to use their discretion properly. What is your decision? 


[To see how the United States Supreme Court ruled in this case, go to Example 5.1 on page 350.] 
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Learning 
Outcomes 


“After studying this chapter, 
youwillbeableto. << ==. | 


—|dentify the differences 
Lo between the police academy _ 
and field training as learning 

tools for recruits. 


List the three primary pur- 
poses of police patrol. 


Describe how forensic 
experts use DNA fingerprint- 
ing to solve crimes. 


Determine when police 
: officers are justified in using 
deadly force. 


Explain what an ethical 
dilemma is and name four 
categories of ethical dilem- 
mas typically facing a police 
officer. 


Open Wounds 


According to Seattle police officer lan Birk, while patrolling on the night of August 30, 
2010, he “clearly saw” John T. Williams carrying a knife with a three-inch blade “in 
the open position.” In response, Birk got out of his car, drew his handgun, and repeat- 
edly and loudly ordered Williams to put the knife down. When Williams failed to do 
so, Birk shot the man four times from a distance of about nine feet, killing him. Video 
recordings from Birk’s car measured an interval of approximately four seconds between 
the first command to drop the knife and the first gunshot. Later, Birk explained that 
although four seconds may seem like a short time to most people, he had been trained 
to recognize that it was long enough for Williams to attack him with the knife. “I was not 
left with any reasonable alternative but to fire at Mr. Williams,” Birk said. 


As is customary with such shootings, the Seattle Police Department launched an inves- 
tigation into the incident. Its findings did not support Birk’s version of the events. First, 
witnesses said that Williams, a street alcoholic and woodcarver well known in downtown 
Seattle, made no threatening movement toward the police officer or anyone else. Second, 
an autopsy showed that Williams was shot in the side, indicating that he had not been 
facing Birk at that point in the confrontation. 
Third, and most damning, when police recov- 
ered Williams’s knife, they found it in a closed 

position. The department’s Firearms Review 

Board eventually ruled that the shooting was 
unjustified and relieved Birk of his badge and 
gun pending further review. 


For the local Native American com- 
munity, this action did not go far 
enough. They noted that Williams, 
a member of the Canadian Ditidaht 
tribe, was partially deaf and may 
not have heard Birk’s instructions. 
8 Furthermore, even if Birk had felt 
& threatened, why hadn’t he called 


orks 


: as cover? “It’s not just about John 

Fs Williams,’ said Jack Thompson, PY Outraged citize 

3 chief of the Ditidaht tribe. “It’s (4? PRONG) Tecapenleet Tat) 
about the way people are treated 
on the street. I’m sure this could 
have been avoided.” 
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@ for backup or used his patrol car why did the fatal shooting of John T. Willian 
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Following John Ae 
Williams’s death, Seattle 
police chief John Diaz said 


Recruitment 

The process by which law 
enforcement agencies develop a 
pool of qualified applicants from 


: of encounters between 
which to select new members. 


police and civilians, “We 

can’t get them right 99 
percent of the time. We have to get them right 100 per- 
cent of the time.”! For many observers, Diaz's police 
force had been operating at well below this lofty goal. 
In April 2010, a gang detective was caught on video 
kicking a Latino man while saying, “I’m going to beat 
the .. . Mexican piss out of you, Homey.”? That June, 
another video showed an officer punching a teenage 
African American girl in the face following a jaywalking 
dispute. Finally, the Williams shooting was just one of 
five involving Seattle police officers in 2010, and one of 
three that proved fatal for the citizen involved. 

Ideally, police would like to be seen as an integral part 
of the community, with the same goals of crime prevention 
and public safety as everybody else. When the relationship 
between police officers and those they serve—such as many 
minorities in Seattle—is marked by ill will and mistrust, 
these goals become more difficult to reach. 

Most Americans cannot imagine the on-the-job situ- 
ations that the average law enforcement officer faces. As 
one-time police officer and later professor James Fyfe 
explained, by telling police officers that we expect them 
to eradicate crime, we are putting them in a “no win war.” 
Like some soldiers in such combat, Fyfe adds, “they com- 
mit atrocities.”? In this chapter, we will examine some of 
these “atrocities,” such as police brutality and corruption. 
We will also consider the possible causes of police mis- 
conduct and review the steps that are being taken to limit 
these problems. Our discussion begins with a look at how 
a person becomes a police officer—a process that can have 
a significant impact on the quality of law enforcement in 
cities such as Seattle and in the United States as a whole. 


In 1961, police expert James H. Chenoweth commented 


that the methods used to hire police officers had changed 
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little since 1829, when the first modern police force, the 
Metropolitan Police of London, was created. The past 
half-century, however, has seen a number of improve- 
ments in the way that police administrators handle the 
task of recruitment, or the development of a pool of 
qualified applicants from which to select new officers. 
Efforts have been made to diversify police rolls, and 
recruits in most police departments undergo a sub- 
stantial array of screening tests—discussed below—to 
determine their aptitude. Furthermore, annual starting 
salaries that exceed $50,000, along with the opportuni- 
ties offered by an interesting profession in the public 
service field, have attracted a wide variety of applicants 


to police work. 


BASIC REQUIREMENTS 


The selection process involves a number of steps, 
and each police department has a different method of 
choosing candidates. Most agencies, however, require 


at a minimum that a police officer 


Bea U.S. citizen. 

Not have been convicted of a felony. 

Have or be eligible to have a driver's license in the 
state where the department is located. 


Be at least twenty-one years of age. 


AS SAS 


Meet weight and eyesight requirements. 


Beyond these minimum requirements, police depart- 
ments usually conduct (1) extensive background checks, 
including drug tests; (2) a review of the applicant’s 
educational, military, and driving records; (3) credit 
checks; (4,) interviews with spouses, acquaintances, and 
previous employers; and (5) a background search to 
determine whether the applicant has been convicted 
of any criminal acts.5 Police agencies generally require 
certain physical attributes in applicants. Normally, they 
must be able to pass a physical agility or fitness test. (For 
an example of one such test, see Figure 6.1 on the facing 
page.) 

Age is also a factor, as few departments will accept 
candidates younger than twenty-one years of age or 
older than forty-five. In some departments, the appli- 
cant must take a polygraph (lie-detector) exam in con- 
junction with the background check. The results of the 


polygraph exam are often compared with the informa- 
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Figure 6.1 


Physical Agility Exam for the Henrico County (Virginia) Division of Police 

Those applying for the position of police officer must finish this physical agility exam within 
3 minutes, 30 seconds. During the test, applicants are required to wear the equipment 
(with a total weight of between 9 and 13 pounds) worn by patrol officers, which includes 


Probationary Period A 
period of time at the beginning of a 
police officer’s career during which 
she or he may be fired without 
cause. 


the police uniform, leather gun belt, firearm, baton, portable radio, and ballistics vest. 


tion from the background check to ensure that the 


applicant has not been deceptive. 


Educational Requirements One of the more dra- 
matic differences between today’s police recruits and 
those of several generations ago is their level of educa- 
tion. In the 1920s, when reformers first began promot- 
ing the need for higher education in police officers, few 
had attended college. Today, 82 percent of all local police 
departments require at least a high school diploma, 
and g percent require a degree from a two-year col- 
lege.© Recruits with college or university experience are 
generally thought to have an advantage in hiring and 
promotion. 

Not all police observers believe that education is a 
necessity for police officers, however. In the words of one 
police officer, “effective street cops learn their skills on 
the job, not in a classroom.”? By emphasizing a college 
degree, say some, police departments discourage those 
who would make solid officers but lack the education 


necessary to apply for positions in law enforcement. 


Probationary Period If an applicant successfully 
navigates the application process, he or she will be 


hired on a probationary basis. 
During this probationary 
period, which can last from 
six to eighteen months 
depending on the depart- 
ment, the recruit is in jeop- 
ardy of being dismissed 
without cause if he or she 
proves inadequate to the 


challenges of police work. 


THE TRAINING 
PERIOD 


Almost every state requires 

that police recruits pass 
through a training period while on probation. During 
this time, they are taught the basics of police work and are 
under constant supervision by superiors. The training 
period usually has two components: the police academy 
and field training. On average, local police departments 
require 922 hours of training—613 hours in the class- 
room and 309 hours in the field.® 


Academy Training The police academy, run by 
either the state or a police agency, provides recruits 
with a controlled, militarized environment in which 
they receive their introduction to the world of the police 
officer. They are taught the essentials of police work, 
such as the laws of search, seizure, arrest, and interro- 
gation. Cadets also learn how to secure a crime 
scene and interview witnesses, along with the 
basics of first aid and self-defense. Nine in 
ten police academies also provide terrorism-related 
training to teach recruits how to respond to terrorist 
incidents, including those involving weapons of mass 
destruction.? Academy instructors evaluate the recruits’ 
performance and send intermittent progress reports 
to police administrators. (CAREER TIP: Police academy 


instructors are often experienced in a wide variety of law 
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enforcement areas, from sex 
Field Training The 
segment of a police recruit’s 
training in which he or she is 
removed from the classroom 
and placed on the beat, under 
the supervision of a senior 
officer. 


crimes to crowd control to 
traffic investigation. Many 
continue to work in policing 
in addition to their instruc- 


tor duties.) 


Sworn Officer A law 
enforcement agent who has 
been authorized to make arrests 
and use force, including deadly 
force, against civilians. 


In the Field Field 
training takes place out- 
side the confines of the 
police academy. A recruit 
is paired with an experienced police officer known as 
a field training officer (FTO). The goal of field training 
is to help rookies apply the concepts they have learned 
in the academy to the streets, with the FTO playing a 
supervisory role to make sure that nothing goes awry. 
According to many, the academy introduces recruits 
to the formal rules of police work, but field training 
gives the rookies their first taste of the informal rules. 
In fact, the initial advice to recruits from some FTOs is 
often along the lines of “O.K., kid. Forget everything you 
learned in the classroom. You're in the real world now.” 
Nonetheless, the academy is a critical component in the 
learning process, as it provides rookies with a road map 
to the ee 


ZHOW Do 
POLICE. > OFFI CERS 
FIGHT CRIME? ee 


After Paerine their training, most new police offi- 
cers start their careers in a field service. Also known as 
“operations” or “line services,” field services include 
patrol activities, investigations, and special operations. 
According to Henry M. Wrobleski and Karen M. Hess, 
most police departments are “generalists.” That is, 


police officers are assigned to general areas and perform 


A recruit performs pushups under duress at the 
Cleveland Police Academy. Why are police academies 
an important part of the learning process for a 

potential police officer? (MARVIN FONG/The Plain Dealer/ 


Landov) 
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all field service functions within the boundaries of their 
beats. Larger departments may be more specialized, 
with personnel assigned to specific types of crime, such 
as illegal drugs or white-collar crime, rather than geo- 
graphic locations. Smaller departments, which make up 
the bulk of local law enforcement agencies, rely almost 


exclusively on general patrol.*° 


POLICE ON PATROL: 
THE BACKBONE OF THE DEPARTMENT 


One of the great ironies of the police organization is that 
the people lowest on the hierarchical “stepladder”—the 
patrol officers—are considered the most valuable mem- 
bers of the force. (Many patrol officers, considering 
their pay and work hours, would call the situation 
unjust, not ironic.) Nearly two-thirds of the sworn 
officers—those officers authorized to make arrests and 
use force—in some large police departments are patrol 
officers, and every department has a patrol unit. 

“Life on the street” is not easy. Patrol officers must 
be able to handle any number of difficult situations, 
and experience is often the best and, despite train- 
ing programs, the only teacher. As one patrol officer 
commented: 


You never stop learning. You never get your street degree. 


The person who says . . . they've learned it all is the person 


that’s going to wind up dead or ina very compromising posi- 


tion. They've closed their minds.” 


It may take a patrol officer years to learn when a gang 
is “false flagging” (trying to trick rival gang members 
into the open) or what to look for ina suspect's eves to 
sense if he or she is concealing a weapon. This learn- 
ing process is the backdrop to a number of different 
general functions that a patrol officer must perform on 


a daily basis. 


The Purpose of Patrol In general, patrol officers 
do not spend most of their shifts chasing, catching, and 
handcuffing suspected criminals. The vast majority of 
patrol shifts are completed without a single arrest.'? 
Officers spend a great deal of time meeting with other 
officers, completing paperwork, and patrolling with the 
goal of preventing crime in general rather than focusing 
on any specific crime or criminal activity. 
As Samuel Walker has noted, the basic pur- 
poses of the police patrol have changed very little 
since 1829, when the first modern police depart- 


ment was established. These purposes include: 


1. The deterrence of crime by maintaining a visible 
police presence. 

2. The maintenance of public order and a sense of 
security in the community. 

3. The twenty-four-hour provision of services that 


are not crime related.'? 


The first two goals—deterring crime and keeping 
order—are generally accepted as legitimate police func- 


tions. The third, however, has been more controversial. 


Community Concerns The extent to which non- 
crime incidents dominate patrol officers’ time is evi- 
dent in the Police Services Study, a survey of 26,000 
calls to police in sixty different neighborhoods. The 
study found that only one out of every five calls involved 
the report of criminal activity.'4 There is some debate 


over whether community services should be allowed to 


dominate patrol officers’ duties. The question, however, 


remains: If the police do not handle these problems, 
who will? Few cities have the financial resources to hire 
public servants to deal specifically with, for example, 
finding shelter for homeless persons. Furthermore, the 
police are the only public servants on call twenty-four 
hours a day, seven days a week, making them uniquely 


accessible to citizen needs. 


Patrol Activities To recap, the purposes of police 
patrols are to prevent and deter crime and also to pro- 
vide social services. How can the police best accomplish 
these goals? Of course, each department has its own 
methods and strategies, but William Gay, Theodore 
Schell, and Stephen Schack are able to divide routine 


patrol activity into four general categories: 


1. Preventive patrol. By maintaining a presence 
in a community, either in a car or on foot, 
patrol officers attempt to prevent crime from 
occurring. This strategy, which O. W. Wilson 
called “omnipresence,” was a cornerstone of early 
policing philosophy and still takes up roughly 40 


percent of patrol time. 


i) 


Calls for service. Patrol officers spend nearly a 
quarter of their time responding to 911 calls for 
emergency service or other citizen problems and 
complaints. 

3. Administrative duties. Paperwork takes up nearly 


20 percent of patrol time. 


4 


Officer-initiated activities. Incidents in which 
the patrol officer initiates contact with citizens, 
such as stopping motorists and pedestrians and 
questioning them, account for 15 percent of 


patrol time. 


The category estimates made by Gay, Schell, and 
Schack are not universally accepted. Professor of law 
enforcement Gary W. Cordner argues that administra- 
tive duties account for the largest percentage of patrol 
officers’ time and that when these officers are not con- 


sumed with paperwork and meetings, they are either 


Why are police officers on patrol so often required to 
provide services that have little or nothing to do with 
preventing and fighting crime? (David Turnley/Corbis) 
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answering calls for service 
Detective The primary 
police investigator of crimes. 


(which takes up 67 percent 
of the officers’ time on the 
street) or initiating activi- 


ties themselves (the remaining 33 percent).'© 


“Noise, Booze, and Violence” Indeed, there are 
dozens of academic studies that purport to answer the 
question of how patrol officers spend their days and 
nights. Perhaps it is only fair, then, to give a police 
officer the chance to describe the duties patrol offi- 
cers perform. In the words of Anthony Bouza, a former 
police chief: 

[Patrol officers] hurry from call to call, bound to their 

crackling radios, which offer no relief—especially on sum- 

mer weekend nights. . . . The cops jump from crisis to crisis, 

rarely having time to do more than tamp one down suffi- 

ciently and leave for the next. Gaps of boredom and inactiv- 

ity fill the interims, although there aren't many of these in 


the hot months. Periods of boredom get increasingly longer 


as the nights wear on and the weather gets colder.’7 


Bouza paints a picture of a routine beat as filled with 
“noise, booze, violence, drugs, illness, blaring TVs, 
and human misery.” This may describe the situation 
in high-crime neighborhoods, but it certainly does not 
represent the reality for the majority of patrol officers 
in the United States. Duties that all patrol officers have 
in common, whether they work in Bouza’s rather night- 


marish city streets or in the quieter environment of 


' Reward yourself for studying! From 
time to time, allow yourself a 
short break for surfing the 
Internet, going for a jog, tak- 
ing a nap, or doing some- 
thing else that you enjoy. 
These interludes will 
refresh your mind 
and enable you to 
_ study longer and more 
efficiently. ede.. 
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PREP 


“One night ... . it was so 


slow that three 


over a shopping cart.” 


ee 


—MARCUS LAFFEY, 
NEW YORK POLICE OFFICER 


rural America, include controlling traffic, con- 
ducting preliminary investigations, making arrests, and 


patrolling public events. 


POLICE INVESTIGATIONS 


Investigation is the second main function of police, 
along with patrol. Whereas patrol is primarily preven- 
tive, investigation is reactive. After a crime has been 
committed and the patrol officer has gathered the 
preliminary information from the crime scene, the 
responsibility of finding “who dunnit” is delegated to 
the investigator, generally known as the detective. 

The most common way for someone to become 
a detective is to be promoted from patrol officer. 
Detectives have not been the focus of nearly as much 
reform attention as their patrol counterparts, mainly 
because the scope of the detective’s job is limited to law 
enforcement, with less emphasis given to social services 


or order maintenance. 


Detectives in Action The detective’s job is not 
quite as glamorous as it is sometimes portrayed by the 
media. Detectives spend much of their time inves- 
tigating common crimes such as burglaries and are 
more likely to be tracking down stolen property than 
a murderer. They must also prepare cases for trial, 
which involves a great deal of time-consuming paper- 
work. Furthermore, a landmark RAND Corporation 
study estimated that more than 97 percent of cases 


that are solved can be attributed to a patrol officer 


Yegor Tsyba/iStockphoto.com 
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making an arrest at the scene, witnesses or victims 
identifying the perpetrator, or detectives undertaking 
routine investigative procedures that could easily be 
performed by clerical personnel.’® For example, it was 
not detective work but an informant’s tip that led to 
the arrest several years ago of two men responsible for 
twenty-four random attacks—seven of which resulted 
in death—over a period of nearly fifteen months in 
the Phoenix, Arizona, area. “There is no Sherlock 
Holmes,” said one investigator. “The good detective 
on the street is the one who knows all the weasels and 


one of the weasels will tell him who did it.”?9 


Aggressive Investigation Strategies Detective 
bureaus also have the option of implementing more aggres- 
sive strategies. For example, if detectives suspect that a 
person was involved in the robbery of a Mercedes-Benz 
parts warehouse, one of them might pose as a “fence”—or 
purchaser of stolen goods. In what is known as a sting 
operation, the suspect is deceived into thinking that the 
detective (fence) wants to buy stolen car parts. Then, after 
the transaction takes place, the suspect can be arrested. 
Perhaps the most dangerous and controversial 
operation a law enforcement agent can undertake is 
to go undercover, or to assume a false identity in order 
to obtain information concerning illegal activities. 
Although each department has its own guidelines on 
when undercover operations are necessary, all that 
is generally required is the suspicion that illegal 
activity is taking place. Today, undercover offi- 
cers are used to infiltrate large-scale narcotics 
enterprises or those run by organized crime. 
Although dangerous, undercover operations can 
yield impressive results. In March 2010, “Operation: 
Safe Campus,” which involved undercover Memphis, 
Tennessee, police officers, led to the arrest of more 
than three hundred suspects as part of an ongoing 
effort to cut down on gun crime near city high schools. 
In some cases, a detective bureau may not want to 
take the risk of exposing an officer to undercover 
work or may believe that an outsider cannot infiltrate 
an organized crime network. When the police need 
access and information, they have the option of turning 
to a confidential informant (CI). A CI is a person who is 


involved in criminal activity and gives information about 


CLEARANCE 
RATES 

AND COLD 
CASES 


The ultimate goal of all 


Confidential 

Informant (CI) 

A human source for police who 
provides information concerning 
illegal activity in which he or she is 
involved. 


Clearance Rate A 
comparison of the number of 
crimes cleared by arrest and 
prosecution with the number of 
crimes reported during any given 
time period. 


law enforcement activ- 
ity is to clear a crime, 
or secure the arrest 
and prosecution of the 
offender. Even a quick 
glance at clearance rates, 
which show the percentage of reported crimes that have 
been cleared, reveals that investigations succeed only 
part of the time. In 2009, just 67 percent of homicides 
and 4,2 percent of total violent crimes were solved, while 
police cleared only 19 percent of property crimes.*° To 
a large extent, the different clearance rates for differ- 
ent crimes reflect the resources that a law enforcement 
agency expends on each type of crime. The police gener- 
ally investigate a murder or a rape more vigorously than 
the theft of an automobile or a computer. 

Despite the best efforts of detectives and other 
police officers, the clearance rate for violent crimes 
has been dropping for decades. In the early 1960s, the 


clearance rate for homicides was as high as 91 percent.” 


By posing as a “Muggable Mary,” this undercover 
New York detective is using herself as bait to lure 
would-be muggers. Why are undercover operations 
such as this one considered particularly dangerous for 


the law enforcement agents involved? (Corbis/Bettmann) 


that activity and those who engage in it to the police. 
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According to law enforce- 
Cold Case A criminal 
investigation that has not been 
solved after a certain amount 
of time. 


ment officials, the main 
reason for this decline is a 


change in the demograph- 
Forensics The application 
of science to establish facts 
and evidence during the 
investigation of crimes. 


ics of murder. Forty years 
ago, the majority of kill- 


ers and victims knew each 


Trace Evidence 
Evidence such as a fingerprint, 
blood, or hair found in small 
amounts at a crime scene. 


other, and investigations 
focused on finding clues 
to this relationship. Today, 
police are dealing with a 
large number of imper- 
sonal and anonymous drug- and gang-related slayings, 
and the clues no longer exist. “With the gangs and the 
drugs,” said one expert, “we don’t have that ability to 
establish motive, opportunity, and means. ”*? 

As a result of low clearance rates, police depart- 


ments are saddled with an increasing number of cold 


FORENSIC SCIENTIST 


JOB DESCRIPTION: 


® Examine, test, and analyze tissue samples, chemical substances, 
physical materials, and ballistics evidence collected at a crime 


scene. 


® Testify as an expert witness on evidence or laboratory techniques 


in criminal trials. 


WHAT KIND OF TRAINING IS REQUIRED? 


® A bachelor’s degree in science, 
particularly chemistry, biology, 
biochemistry, or physics. 


® Certification programs 
(usually two years’ additional 
study) can help prospective 
applicants specialize as forensic 
consultants, fingerprint 
technicians, forensic 
investigators, and laboratory 
technicians. 


ANNUAL SALARY RANGE? 


www.aafs.orge. 
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cases, or criminal investigations that are not cleared 
after a certain amount of time. (The length of time before 
a case becomes cold varies from department to depart- 
ment. In general, a cold case must be “somewhat old” but 
not “so old that there can be no hope of ever solving” it.)?° 
More than 80 percent of large-city police departments 


have cold case squads dedicated to unsolved crimes.*4 


FORENSIC 
INVESTIGATIONS AND DNA 


Although the crime scene typically offers a wealth of 
evidence, some of it is incomprehensible {0 a patrol 


“officer or detective without assistance. For 
- 
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that aid, law enforcement officers rely on -e ey 


experts in forensics, or the practice of using — . 


science and technology to investigate crimes: # 


Forensic experts apply their knowledge to items 


found at the crime ’scene to determine crucial facts 


such as: 


e The cause of death or injury. 
® The time of death or injury. 
e The type of weapon or 
weapons used. 
e The identity of the crime victim, 
if that information is unavailable. 
e The identity of the offender (in 


the best-case scenario).75 


To assist forensic experts, many police depart- 
ments operate or are affiliated with crime lab- 
oratories. As we noted in the previous chapter, 
the FBI also offers the services of its crime lab, 
the largest in the world, to agencies with lim- 


ited resources. 


Crime Scene Forensics The first law 
enforcement agent to reach a crime scene 
has the important task of protecting any 
trace evidence from contamination. Trace 
evidence is generally very small—often 


invisible to the naked human eye—and thus 


Catherine Walker/iStockphoto.com 


requires technological aid for detection. 
Hairs, fibers, blood, fingerprints, broken 
glass, and footprints are all examples of 
trace evidence. (CAREER TIP: A bloodstain pat- 


tern analyst can learn a great deal about a violent 


6 
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and 


Technology 


THE FUTURE OF FINGERPRINTING 


Lifting fingerprints can be a tedious process, involving painstaking work with 
fine powder and small brushes at the crime scene and then further drudgery 
in the crime lab. Now, however, researchers at Purdue University in Indiana 
have developed a new technique that may make the process less laborious and 
more reliable. First, the fingerprint is sprayed with an electrically charged mixture of 
water and alcohol. Then, the mixture is heated until it evaporates, which transfers the 
electrical charge to the fingerprint molecules. A device called a mass spectrometer reads 


the charge and, in seconds, produces a two-dimensional image of the fingerprint. Because the mass 


spectrometer picks up chemical rather than visual information, it can also discover what the person touched before leaving the print. 


In tests, researchers have identified traces of marijuana, cocaine, and explosives within the swirls of fingerprints. 


THINKING ABOUT THE MASS SPECTROMETER 


This technology is too expensive to be of practical use today, but smaller, portable versions of the mass spectrometer fingerprint ana- 


lyzer will probably be available in several years. What are some other areas, besides testing fingerprints, in which it could be used? 


For example, how could the device be used for drug testing without a suspect’s knowledge? 


crime by examining where blood landed at the scene, the 
size and consistency of the drops, and the pattern of the 
blood spatter.) 

Police will also search a crime scene for builets 
and spent cartridge casings. These items can provide 
clues as to how far the shooter was from the target. 
They can also be compared with information stored in 
national firearms databases to determine, under some 
circumstances, the gun used and its most recent owner. 
The study of firearms and its application to solving 
crimes goes under the general term ballistics. 

For more than a century, the most important piece 
of trace evidence has been the human fingerprint. 
Because no two fingerprints are alike, they are consid- 
ered reliable sources of identification. Forensic scien- 
tists compare a fingerprint lifted from a crime scene 
with that of a suspect and declare a match if there are 
between eight and sixteen “points of similarity.” This 
method of identification is not infallible, however. It is 


often difficult to lift a suitable print from a crime scene. 


esearchers have uncov- 

Ballistics The study of 
firearms, including the firing of the 
weapon and the flight of the bullet. 


ered numerous cases in 
which innocent persons 


were convicted based DNA Fingerprinting 

The identification of a person 
based on a sample of her or his 
DNA, the genetic material found in 


the cells of all living things. 


on evidence obtained 
through faulty finger- 


printing procedures.?° 


The DNA Revolution The technique of DNA 
fingerprinting, or using a suspect's DNA to match the 
suspect to a crime, emerged in the mid-19g90s and has 
now all but replaced fingerprint evidence in many types 
of criminal investigations. The shift has been a boon to 
crime fighters: one law enforcement agent likened DNA 
fingerprinting to “the finger of God pointing down” at a 
guilty suspect.*? 

DNA, which is the same in each cell of a person’s 
body, provides a “genetic blueprint” or “code” for every 
living organism. DNA fingerprinting is useful in criminal 


investigations because no two people, save for identical 
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twins, have the same genetic 
Cold Hit The establishment 
of a connection between a 
suspect and a crime in the 
absence of an ongoing criminal 
investigation. 


code. Therefore, lab techni- 
cians can compare the DNA 
sample of a suspect to the 
evidence found at the crime 
scene. If the match is nega- 
tive, it is certain that the two samples did not come from 
the same source. If the match is positive, the lab will deter- 
mine the odds that the DNA sample could have come from 
someone other than the suspect. Those odds are so 
3) high—sometimes reaching 30 billion to one—that 
a match is practically conclusive.° 
The initial use of DNA to establish criminal guilt 
took place in Britain in 1986. The FBI used it for the first 
time in the United States two years later. The process 
begins when forensic technicians gather blood, semen, 
skin, saliva, or hair from the scene of a crime. Blood cells 
and sperm are rich in DNA, making them particularly 
useful in murder and rape cases, but DNA has also been 
extracted from sweat on dirty laundry, skin cells on eye- 
glasses, and saliva on used envelope seals. Once a suspect 
is identified, her or his DNA can determine whether she 


or he can be placed at the crime scene. 


DNA in Action The ability to “dust” for genetic infor- 


mation on such a wide variety of evidence, as well as that 


evidence’s longevity and accuracy, greatly increases the 
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A technician processes blood from a DNA collection kit at a laboratory in 
Richmond, California. How does DNA evidence help police solve cold cases 
in which witnesses are no longer available and no suspect has even been 
identified? (AP Photo/Noah Berger/Andrey Prokhorov/iStockphoto.com) 


chances that a crime will be solved. Indeed, police no 
longer need a witness or even a suspect in custody to 
solve crimes. What they do need is a piece of evidence 
and a database. 

In 2010, for example, Samuel Roshard Cole 
was convicted of abducting and raping a woman in 
Petersburg, Virginia, eight years earlier. During most 
of that time, law enforcement had been unable to 
identify a suspect in the case. When Cole was arrested 
for an unrelated charge in 2008, however, he was 
required to provide authorities with a sample of his 
DNA. Technicians entered the sample into the state’s 
database, where it matched DNA evidence taken from 
the earlier rape victim’s T-shirt. 

The identification of Samuel Cole is an example 
of what police call a cold hit, which occurs when law 
enforcement finds a suspect “out of nowhere” by 
comparing DNA evidence from a crime scene against 
the contents of a database. The largest and most 
important database is the National Combined DNA 
Index System (CODIS). Operated by the FBI since 
1998, CODIS gives local and state law enforcement 
agencies access to the DNA profiles of those who have 
been convicted of various crimes. CODIS contains 
DNA records of more than 9.6 million people, and 
as of April 2011, the database had produced almost 
143,000 cold hits nationwide.?9 


No matter how miraculous DNA fin- 


gerprinting may appear, the tech- 
nology does have its limitations. 
Forensic evidence, including DNA 
fingerprinting, is the primary factor 
in only about 30 percent of solved 


cold cases.°° Furthermore, any evi- 


dence, forensic or otherwise, can 


only help police solve a crime that 


has already taken place. It does little to prevent crime 


that has yet to occur. 


PATROL STRATEGIES 


Even though law enforcement officers do not like to 
think of themselves as being at the beck and call of 
citizens, that is the operational basis of much police 
work. All police departments practice incident-driven 
policing, in which calls for service are the primary 
instigators of action. Between 40 and 60 percent of 
police activity is the result of 911 calls or other citizen 
requests, which means that police officers in the field 
initiate only about half of such activity.» (CAREER TIP: 
Although they are responsible for a crucial aspect of 
policing, 911 dispatchers generally are not sworn police 
officers and do not need any law enforcement experi- 
ence. Rather, they receive special training in dealing with 


emergency Calls.) 


General and Directed Patrol Ofcourse, officers 
do not sit at the station waiting for incident calls. Earlier 
in this chapter, we noted that the majority of police offi- 
cers are assigned to patrol duties. Most of these officers 
work general patrol, making the rounds of a specific 
area with the purpose of carrying out the various patrol 
functions. Every police department in the United States 
patrols its jurisdiction using automobiles. In addi- 
tion, 55 percent utilize foot patrols, 32 percent bicycle 
patrols, 16 percent motorcycle patrols, 4, percent boat 


patrols, and 1 percent horse patrols.?2 (CAREER TIP: 


TEST prer 


When you first receive an exam, look 
it over quickly to make sure that 

you have all the pages. If you are 
uncertain, ask your professor 
or the exam proctor. This 
initial scan may uncover 
other problems as well, such 
as illegible print or unclear 
instructions. 


Mounted police officers 
are often considered to 
have the most enjoyable 
patrol assignments, as 
they work on horseback. 
In most mounted divi- 
sions, however, officers 
must complete a grueling 
training regimen and care 
for their animals in addi- 
tion to performing their 
regular police duties.) 


General patrols are 


Incident- Driven 
Policing A reactive approach 
to policing that emphasizes a 
speedy response to calls for 
service. 


General Patrol 

A patrol strategy that relies on 
police officers monitoring a certain 
area with the goal of detecting 
crimes in progress or preventing 
crime due to their presence; also 
known as random or preventive 
patrol. 


Directed Patrol 

A patrol strategy that is designed to 
focus on a specific type of criminal 
activity at a specific time. 


random because the offi- Hot Spot 


A concentrated area of high 
criminal activity that draws a 
directed police response. 


cers spend a substantial 
amount of their shifts 
hoping to notice any Crime Mapping 
Technology that allows crime 
analysts to identify trends and 
patterns of criminal behavior within 
any given area. 


crimes that may be occur- 
ring. In contrast, directed 
patrols are specifically 
designed to deal with 
crimes that commonly 
occur in certain locations and under circumstances that 
provide police with opportunity for preparation. 

The Pittsburgh 
Department’s recent decision to set up week- 
traffic 


(Pennsylvania) Police 


end checkpoints and send undercover 
detectives into “nuisance” barsinsome of the city’s high- 
violence neighborhoods is a good example of a directed 
patrol. Like this one, most directed patrols are limited 
in time and scope because of the strain they place on 


departmental resources. 


“Hot Spots” and Crime Mapping Lawrence W. 
Sherman, director of the Jerry Lee Center of Criminology 
at the University of Pennsylvania, believes that evidence 
of the effectiveness of directed patrol is quite strong.°° 
The target areas of directed patrols are often labeled 
hot spots because these areas contain a greater num- 
ber of criminals and have higher-than-average levels 
of victimization. Needless to say, police administra- 
tors are no longer sticking pins in maps to determine 
where hot spots exist. Rather, police departments now 
use geographical information system (GIS) crime 
mapping technology to locate and identify hot spots 


and “cool” them down. 
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Computerized crime 
Reactive Arrest 
An arrest that comes about as 
part of the ordinary routine of 
police patrol and responses to 
calls for service. 


Proactive Arrest 

An arrests that occurs because 
of concerted efforts by law 
enforcement agencies to 
respond to a particular type of 
criminal or criminal behavior. 


mapping was popular- 
ized when the New York 
Police Department first 
launched CompStat in 
the mid-iggos. Still in 
use, CompStat starts with 
police officers reporting 
the exact location of crime 
and other crime-related 
information to department 
officials. These reports are then fed into a computer, 
which prepares grids of a particular city or neighbor- 
hood and highlights areas with a high incidence of seri- 
ous offenses. (See Figure 6.2 below for an example of 
a GIS crime map.) In New York and many other cities, 
the police department holds “Crime Control Strategy 
Meetings” during which precinct commanders are 
held accountable for CompStat’s data-based reports 
in their districts. In theory, this system provides the 
police with accurate information about patterns of 
crime and gives them the ability to “flood” hot spots 
with officers at short notice. About two-thirds of large 
departments now employ some form of computerized 
crime mapping.*+ Wesley Skogan, 
a criminologist at Northwestern 
University, believes that CompStat 
and similar technologies are 
the most likely cause of recent 


declines in big-city crime.°5 


Figure 6.2 A GIS Crime Map 
for a Neighborhood in Chicago 
This crime map shows the 
incidence of various crimes during 
a two-week period in the Hyde Park 
neighborhood of Chicago. 


often associated with directed patrols of hot spots, and 
thus are believed by many experts to have a greater 
influence on an area’s crime rates.°° 

To a certain extent, the popularity of proactive 
strategies was solidified by a magazine article that 
James Q. Wilson and George L. Kelling wrote in 1982.7 
In this article, entitled “Broken Windows,” Wilson 
and Kelling argued that policing strategies at the time 
focused on violent crime-to the detriment of the vital 
police role of promoting the quality of life in neigh- 
borhoods. As a result, many communities, particu- 
larly in large cities, had fallen into a state of disorder 
and disrepute, with two very important consequences. 
First, these neighborhoods—with their broken win- 
dows, dilapidated buildings, and lawless behavior by 
residents—send out signals that criminal activity is tol- 
erated. Second, this disorder spreads fear among law- 
abiding citizens, discouraging them from leaving their 


homes or attempting to improve their surroundings. 


“Why aren't we thinking 


more about ‘wheredunit’ 


—LAWRENCE SHERMAN, 
AMERICAN CRIMINOLOGIST 


ARREST 
STRATEGIES 


Like patrol strategies, arrest strate- 


|: CLEARMAP'? cr 


H 


gies can be broken into two cat- 


o 


egories that reflect the intent of 
police administrators. Reactive 
arrests are those arrests made by 
police officers, usually on general 
patrol, who observe a criminal act 
or respond to a call for service. 
Proactive arrests occur when the 
police take the initiative to tar- 
get a particular type of criminal 


or behavior. Proactive arrests are 
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rather than ‘whodunit’?” 


Thus, the broken windows theory is based on 
“order maintenance” of neighborhoods by cracking 
down on “quality-of-life” crimes such as panhandling 
(begging on the streets), public drinking and urinating, 
loitering, and graffiti painting. Only by encouraging 
directed arrest strategies with regard to these quality- 
of-life crimes, the two professors argued, could 


American cities be rescued from rising crime rates. 


COMMUNITY POLICING 


In “Broken Windows,” Wilson and Kelling insisted 
that to reduce fear and crime in high-risk neighbor- 
hoods, police had to rely on the cooperation of citizens. 
Today, a majority of American police departments rely 
on a broad strategy known as community policing 
to improve relations with citizens and fight crime at 
the same time. Community policing can be defined as 
an approach that promotes community-police part- 
nerships, proactive problem solving, and community 
engagement to address issues such as fear of crime and 
the causes of such fear in a particular area.°? Under 
community policing, patrol officers have much more 
freedom to improvise. They are expected to develop 
personal relationships with residents and to encourage 
those residents to become involved in making the com- 
munity a safer place. 

For example, the Columbia (South Carolina) Police 
Department has adopted the Japanese koban system. 
A koban is a mini-police station where police offi- 
cers live as well as work. Officers stay rent-free in the 
upper floor of the building, while the lower floor 
is a police station/community center. Residents 
are encouraged to report crimes at the koban, 
which also serves as a work station for 
social and educational services. 

Community policing has 
been criticized—not least by 
police officials—as having more 
to do with public relations 
than with actual crime fight- 
ing. Having law enforcement 
establish a cooperative 
presence in the commu- 
nity, however, is a crucial 


part of adifferent strategy 


that does focus on long- 


term crime prevention. 


SOLVING 
PROBLEMS 


Introduced by Herman 
Goldstein of the Police 
Research 


19708, 
problem-oriented 


Executive 


Forum in the 


policing is based on 
the premise that police 
departments devote too 


many of their resources 


Broken Windows 

Theory Wilson and Kelling’s 
theory that law enforcement 
should crack down on quality-of-life 
crimes to reduce overall crime. 


Community Policing 

A policing philosophy that 
emphasizes community support for 
and cooperation with the police in 
preventing crime. 


Problem-Oriented 
Policing A policing philosophy 
that requires police to identify 
potential criminal activity and 
develop strategies to prevent or 
respond to that activity. 


to reacting to calls for service and too few to “acting on 


their own initiative to prevent or reduce community 


problems.”°9 To rectify this situation, problem-oriented 


policing moves beyond simply responding to incidents 


and attempts instead to control or even solve the root 


causes of criminal behavior. 


Goldstein’s theory encourages police officers to 


stop looking at their work as a day-to-day proposi- 


tion. Rather, they should try to shift the patterns of 


criminal behavior in a positive direction. For example, 


instead of responding to a 911 call concerning illegal 


drug use by simply arresting the offender—a short- 


term response—the patrol officers should also look 


at the long-term implications of the situation. They 


should analyze the pattern of similar arrests in the area 


A Drug Enforcement Administration special agent 
adjusts a fifth-grader’s helmet at an elementary 
school in Tucson, Arizona. How 
can establishing friendly 
relations with citizens help 
law enforcement agencies 
reduce crime? 


(James Wood/Arizona Daily Star) 


and interview the arrestee 
Police Subculture 
The values and perceptions that 
are shared by law enforcement 
agents. 


to determine the reasons, 
if any, that the site was 
selected for drug activity.*° 
Then additional 


action should be taken to 


Socialization 

The process through which 

a police officer is taught the 
values and expected behavior of 
the police subculture. 


police 


prevent further drug sales 


at the identified location. 


éWHAT ARE THE 
_CHALLEN( GES OF_ 
BEING A. POLICE | 
OFFICER? 


Each year, the Guardian Civil League, a group of experi- 


Ssh 


enced Philadelphia police officers, presents a program 
to Philadelphia Police Academy cadets entitled “Steer 
Straight.” The purpose of the course is to warn the 
cadets about the various self-imposed hazards of polic- 
ing, including domestic violence, improper use of force, 
alcohol abuse, corruption, and racial insensitivity. In 
other words, all the things that could get them fired. 
"It takes one slip to lose everything you've worked so 
hard for,” 


officer with the department's internal affairs division.*" 


cautions Inspector Cynthia Dorsey, a veteran 


Philadelphia’s Steer Straight program covers many 
of the on-the-job issues that make law enforcement such 


a challenging and often difficult career. When faced with 


“We have a hard enough time 
dealing with real 
crime, let alone 


somebody’s 
fantasy fir.” 


—LOS ANGELES PATROL 
OFFICER, COMPLAINING 
ABOUT THE DIFFICULTY IN 
IMPLEMENTING COMMUNITY 
POLICING PROGRAMS 
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these issues, sometimes police officers make the right 
decisions, and sometimes they make the wrong ones. 
Indeed, it may often be difficult to tell the two apart. 


POLICE SUBCULTURE 


During a recent Steer Straight presentation, Philadelphia 
cadets were shown a video, taken by a local news station, 
showing about a dozen of the city’s police officers kicking 
and punching three suspects at a traffic stop. Eventually, 
four of the officers were fired and several others demoted. 
“Don’t even think about privacy,” a Philadelphia official 
warned the cadets. “You are going to have to remember 
that everybody is watching you.”4? 

Mistrust of the media and of civilians is one of 
the hallmarks of police subculture, a broad term used 
to describe the basic assumptions and values that run 
deep in law enforcement agencies and are taught to new 
members of a law enforcement agency as the proper 
way to think, perceive, and act. Every organization 
has a subculture, with values shaped by the particular 
aspects and pressures of that organization. In the police 
subculture, those values are formed in an environment 
characterized by danger, stress, boredom, and violence. 

From the first day on the job, rookies begin the pro- 
cess of socialization, in which they are taught the values 
and rules of police work. This process is aided by a num- 
ber of rituals that are common to the law enforcement 
experience. Police theorist Harry J. Mullins believes that 
the following rituals are critical to the police officer’s 


acceptance, and even embrace, of police subculture: 


e Attending a police academy. 

Working with a senior officer, who passes on the 
“lessons” of police work and life to the younger 
officer. 

Making the initial felony arrest. 

Using force to make an arrest for the first time. 


Using or witnessing deadly force for the first time. 


Witnessing major traumatic incidents for the first 


time.4° 


Each of these rituals makes it clear to the police officer that 
this is not a “normal” job. The only other people who can 
understand the stresses of police work are fellow officers, 


and consequently law enforcement officers tend to isolate 


themselves from civilians. Eventually, this insulation 


an Wilton/iStockphoto.com 


a 


breeds mistrust, and the police officer develops an “us 
versus them” outlook toward those outside the force. In 
turn, this outlook creates what sociologist William Westly 
called the blue curtain, also known as the “blue wall of 
silence” or simply “the code.”44 This curtain separates the 


police from the civilians they are meant to protect. 


THE PHYSICAL AND MENTAL 
DANGERS OF POLICE WORK 


Police officers learn early in their careers that noth- 
ing about their job is “routine”—they face the threat of 
physical harm every day. According to the U.S. Bureau 
of Labor Statistics, police have one of the ten most 
dangerous jobs in the United States.49 In 2010, 162 
police officers were killed in the line of duty, and nearly 
10,000 were assaulted while working.4° Surprisingly, 
the number of officers killed in vehicle crashes has 
increased by 30 percent over the past three decades, 
while death by firearms has decreased by 54, percent.4? 


Today, almost half of all law enforcement deaths are 


caused by accidents.4® 


Blue Curtain A metaphorical 
term used to refer to the value 
placed on secrecy and the general 
mistrust of the outside world 
shared by many police officers. 


In addition to physical 
dangers, police work entails 
considerable mental pres- 
sure and stress. Any num- 
ber of factors can contribute 
to chronic stress for a police 
officer, including the rigors 
of the job, constant fear for 
personal safety, depress- 
ing on-the-job conditions, 
and inconsistent sleep pat- 
terns.49 Stress, in turn, 
leads to other problems. 
After a decade of study- 
ing police officer health, 
researchers at the University 
of Buffalo have found that 
the pressures of law enforcement lead to high blood 
pressure, heart problems, posttraumatic stress disorder 
(PTSD), and even suicide.5° 


—COLLEAGUE OF NEW YORK POLICE OFFICER 
MICHAEL W. PIGOTT, WHO COMMITTED SUICIDE IN 
2008 AFTER HAVING ORDERED THE FATAL TASERING 
OF AN EMOTIONALLY DISTURBED SUSPECT 
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AUTHORITY 
AND THE USE 
OF FORCE 


If the police subculture is 


Authority The legal power 
of law enforcement officers to 
enforce rules and give orders 
when circumstances so require. 


Nondeadly Force 

Force applied by a police officer 
that does not pose the threat of 
serious bodily harm or death. 


shaped by the dangers of the 
job, it often finds expres- 


Reasonable Force The sion through authority. The 
degree of force that is 
appropriate to protect the 
police officer or other citizens 


and is not excessive. 


various symbols of author- 
ity that decorate a police 


officer—including the uni- 
Deadly Force Force 
applied by a police officer that 
is likely or intended to cause 
serious injury or death. 


form, badge, nightstick, 
and firearm—establish the 
power she or he holds over 
civilians. For better or for 
worse, both police officers and civilians tend to equate 
terms such as authority and respect with the ability to use 
force. 

In general, the use of physical force by law enforce- 
ment personnel is very rare, occurring in only about 1.6 
percent of some 43.5 million police—public encoun- 
ters. Still, the Department of Justice estimates that law 
enforcement officers threaten to use force or use force 
in encounters with 700,000 Americans a year, and 
14.8 percent of those incidents result in an injury.’ 
Federal authorities also report that about 650 deaths 
occur in the process of an arrest on an annual basis.5? 

Without doubt, police officers are often justified in 
using force to protect themselves and other citizens. As we 
noted in the previous section, they are the targets of nearly 
10,000 assaults each year. At the same time, few observers 
would be naive enough to believe that the police are always 
justified in the use of force. A 2009 survey of emergency 
room physicians found that 
98 percent believed that they 
had treated patients who 
were victims of excessive | 
police force.5°> How, then, 
is “misuse” of force to be 
defined? One attempt to 
define excessive force 
that has been lauded by 
legal scholars, if not nec- 
essarily by police offi- 


cers, was offered by the 


“The police subculture 
permits and sometimes 
demands deception of 
courts, prosecutors, 
defense attorneys, and 
defendants.” 


Christopher Commission. Established in Los Angeles 
in 1991 after the beating of African American motorist 
Rodney King, the commission advised that “an officer may 
resort to force only where he or she faces a credible threat, 
and then may only use the minimum amount necessary to 


control the subject.”54 


The Phoenix Study Terms such as credible and 
necessary are quite subjective, of course, rendering 
the previous definitions of excessive force too vague 
to be practical. To better understand the subject, the 
Phoenix (Arizona) Police Department, in partnership 
with Rutgers University and Arizona State University, 
conducted a study to measure how often police officers 
used force. The results showed that police used some 
form of “physical force”—defined as any “weaponless 
tactic” (such as kicking or shoving) or the threatened or 
actual use of any weapon—in 22 percent of the surveyed 
arrests.5° The study also examined the predictors of 
force—that is, the factors that were present in the situa- 
tions in which force was used. As one might expect, the 
study found that the best predictor of police use of force 
was the civilian’s use of force.5° To provide guidance for 
officers in this tricky area, nearly every law enforce- 
ment agency designs a use of force matrix. As the example 
in Figure 6.3 on the facing page shows, such a model 
presents officers with the proper force options depend- 


ing on the escalating nature of contact with a civilian. 


Types of Force To comply with the various, and not 
always consistent, laws concerning the use of force, a 
police officer must understand that there are two kinds 
of force: nondeadly force and deadly force. Most force used 
by law enforcement is nondeadly force. In most states, 
the use of nondeadly force 
is regulated by the concept 
of reasonable force, which 
allows the use of nondeadly 
force when a _ reasonable 
person would assume that 
such force was necessary. 
In contrast, deadly force is 
force that an objective police 
officer realizes will place the 
subject in direct threat of 


serious injury or death. 


—JEROME SKOLNICK, 


CRIMINOLOGIST 
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Figure 6.3. The San Diego Police Department’s Use-of-Force Matrix 
The San Diego Police Department has a mission to “train its officers in the use of the 


When the suspect poses no imme 
diate threat to the officer and no 


threat to others, the use of deadly 


safest, most humane restraint procedures and force options currently known.” As 


part of this mission, the department provides its officers with this use-of-force matrix, 
which details the appropriate response to various forms of suspect behavior. 


Suspect's Behavior: Life Threatening 


Officer's Response: Firearms and hard impact with weapons. 


Suspect's Behavior: Assaultive 


Officer's Response: Hard impact with weapons such as 
nightsticks and flashlights and personal body weapons such as 
head, hands, elbows, knees, and feet. 


Suspect's Behavior: Active Resistance 


Officer's Response: Tasers, neck restraints, takedown tech- 
| niques, chemical agents such as pepper spray, and K-9. 


Suspect's Behavior: Passive Resistance 


Officer's Response: Light pushes or jabs with impact weapons 
such as nightsticks and flashlights, control holds with or with- 
out light impact weapons, and body strength. 


Suspect's Behavior: Compliant 


Officer's Response: Touch and verbal control such as orders, 
explanations, and requests. 


Source: San Diego Police Department. 


The United States Supreme Court and Use of 
Force The United States Supreme Court set the limits 
for the use of deadly force by law enforcement 

> officers in Tennessee v. Garner (1985).57 The 
case involved an incident in which Memphis 

police officer Elton Hymon shot and killed a suspect 
who was trying to climb over a fence after stealing ten 
dollars from a residence. Hymon testified that he had 
been trained to shoot to keep a suspect from escaping, 
and indeed Tennessee law at the time allowed police 
officers to apprehend fleeing suspects in this manner. 
In reviewing the case, the Court focused not on 
Hymon’s action but on the Tennessee statute itself, 


ultimately finding it unconstitutional: 


force is unjustified. . . . It is not 
better that all felony suspects die 


than that they escape.5® 


The Court’s ruling forced 
twenty-three states to change 
their fleeing felon rules. It did 
not, however, completely elim- 
inate police discretion in such 
situations. Police officers may 
use deadly force if they have 
probable cause to believe that 
the fleeing suspect poses a 
threat of serious injury or death 
to the officers or others. (We will 
discuss the concept of probable 
cause in the next chapter.) In 
essence, the Court recognized 
that police officers must be able 
to make split-second decisions 
without worrying about the legal 
ramifications. 

Four years after the Garner 
case, the Court tried to clar- 
ify this concept in Graham y». 
Connor (1989), stating that 
the use of any force should be 
judged by the “reasonableness 
of the moment.”59 In 2004, 
the Court modified this rule 
by suggesting that an officer's 
use of force could be “reasonable” even if, by objective 
measures, the force was not needed to protect the offi- 


cer or others in the area.°° 


éHOW IMPORTANT 
IS ETHICS IN 
POLICING: 

If excessive force is a “strong” misuse of authority by law 


enforcement, then “soft” misuse of this authority mani- 


fests itself in police corruption. For general purposes, 
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police corruption is the and Ronald F. Becker define an ethical dilemma as a situa- 


Police Corruption ahs misuse of authority by a tion in which law enforcement officers: 
abuse of authority by a law 
enforcement officer for law enforcement officer 


Do not know the right course of action; 


personal gain. te 3 
in a manner designed to e Have difficulty doing what they consider to be 


Ethics The rules or 
standards of behavior governing 
a profession; aimed at ensuring An obvious form of police 


the fairness and rightness of 
actions. 


produce personal gain. right, and/or 
ry Find the wrong choice very tempting.” 

corruption is bribery, in 

These ethical dilemmas can occur often in police work, 


which the police officer 
and it is how an officer deals with them that determines 


accepts money or other 


forms of payment in exchange for “favors.” These ser- to what extent he or she is behaving ethically. 


vices may include allowing a certain criminal activity to 
continue or misplacing a key piece of evidence before ELEMENTS OF ETHICS 


trial. Related to brib , in which ffi 
UT ee NN A eis et es Pollock and Becker, both of whom have extensive experi- 


demands payment from an individual in return for cer- es . 
ence as ethics instructors for police departments, further 


tain services. ; 
identify four categories of ethical dilemmas, involving 


More serious corruption occurs when police 6 
discretion, duty, honesty, and loyalty:°* 


engage directly in criminal activity, such as narcot- 


ics trafficking. This often leads to further misuse of e Discretion. The law provides rigid guidelines 
authority, as the offending officers may resort to bru- for how police officers must act and how they 
tality and lying in court to protect their illicit activi- cannot act, but it does not offer guidelines for 
ties. Sometimes, police corruption occurs to cover up how officers should act in many circumstances. 
other misconduct. In December 2010, for example, a As mentioned in Chapter 5, police officers often 
federal jury found former New Orleans police officer use discretion to determine how they should 
David Warren guilty of fatally shooting a civilian in the act, and ethics plays an important role in guiding 
aftermath of Hurricane Katrina five years earlier. Two discretionary actions. 


other New Orleans police officers (see photo alongside) 


were also convicted for helping Warren try to cover up 


his crime, first by burning a car with the victim’s 
body in it and then by falsifying paperwork = 
relating to the homicide. (CAREER TIP: Within 

police departments, internal affairs officers are 
charged with investigating corruption, ethics 


violations, and other misconduct on the force.) 


ETHICAL DILEMMAS 


Police corruption is intricately connected with 
the ethics of law enforcement officers. Ethics has 
to do with fundamental questions of the fairness, | 
Justice, rightness, or wrongness of any action.Some | 


police actions are obviously unethical, such as the 


ee eee © 


behavior of a Pennsylvania officer who paid a a a s 
= 


woman he was dati t tend to b 
was dating #500 tolpretend to be How do the ethical breaches committed by New Orleans 


: ; police officers Travis McCabe, left, and Gregory McCrae, 
of ethical dilemmas that a police officer will face are undermine public confidence in law enforcement? (AP Photo/ 
not so clear-cut. Criminologists Joycelyn M. Pollock Cheryl Gerber, File) left (AP Photo/Cheryl Gerber, File) right 


an eyewitness in a murder trial. The majority 
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e Duty. The concept of discretion is linked with 
duty, or the obligation to act in a certain manner. 
Society, by passing laws, can make a police officer’s 
duty clearer and, in the process, help eliminate 
discretion from the decision-making process. But 
an officer’s duty will not always be obvious, and 


ethical considerations can often supplement “the 


Although there is no 

Duty The moral sense of a police 
officer that she or he should apply 
police officers through authority in a certain manner. 


easy “formula” to guide 


ethical challenges, 
experts Linda S. Miller 
and Karen M. Hess have come up with several questions 


that can act as personal “checks” for police officers. 


rules” of being a law enforcement agent. Miller and Hess suggest that officers, when considering 


. : ae 
Honesty. Of course, honesty is a critical trait for a particular action, ask themselves: 


an ethical police officer. A law enforcement agent 
1. Is it legal? 


most of them require him or her to be honest in 2. Is it fair? . 
order to properly do the job. 3. How would my family and friends feel about my 


must make hundreds of decisions in a day, and 


e Loyalty. What should a police officer do if he or decision? 


é é i 263 
she witnesses a partner using excessive force on a 4. How does it make me feel about myself 


suspect? The choice often sets loyalty against eth- 


ics, especially if the officer does not approve of the 
violence. 


JOB DESCRIPTION: ANNUAL SALARY RANGE? 

® Protect the integrity of America’s natural habitat by @ $27,000-$53,200 
policing the millions of acres of public land in this . ' a) 
country, including wildlife refuges, fish hatcheries, For additional information, visit: 
waterfowl management areas, and wetland districts. www.fws.gov/jobs/wwd law.html. 


® Investigate wildlife crimes, particularly the illegal 
hunting, poaching, and sale of federally protected 
resources such as endangered species, migratory 
birds, marine mammals, and species of international 
concern. 


WHAT KIND OF TRAINING IS REQUIRED? 


® Completion of an eighteen-week basic Land 
Management Police Training Academy course, a 
two-week Refuge Officer Basic School course, and a 
ten-week Field Training and Evaluation Program. 


® The U.S. Fish and Wildlife Service offers students 
summer jobs that provide the experience necessary 
for a career in this field, with either a federal or a 
state agency. 


John and Karen Hollingsworth/US Fish and Wildlife Service 
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Outline the four majc 
sources that may pro’ 
probable cause. 4 


Distinguish betweenastop 
and a frisk, and indicate the 
importance of the case Terry 

v. Ohio. 


List the four elements that 
must be present for an arrest 
to take place. 


Explain when searches can be 
made without a warrant. 


Indicate situations in which 
a Miranda warning is 
unnecessary. 


House Call 


4 Bai ae 
wad Jeremy Fisher obviously did not want the police, or anybody else, to bother him. Not only 
a __ had he locked the back door to his Brownstown, Michigan, home, but he had also shoved 
ee a couch up against the front door to block access. Still, Officer Christopher Goolsby and his 
partner felt a need to look inside. They had just received a cali that someone was “going 
crazy” at Fisher’s residence, and when they arrived at the home they found “considerable 
ea chaos.” The wreckage included a smashed pickup truck in the driveway, a damaged fence 
post on the side lawn, three broken house windows, and blood on the hood of a pickup 
truck and on one of the doors of the house. 


a ae 


The officers knocked on the front door, but Fisher refused to answer. They could hear him 
screaming, however, and they caught sight of him bleeding from a cut on his hand. Goolsby 
yelled to Fisher, asking if he needed medical attention. The wounded man responded with a 
profanity. The officer then pushed the front door partway open and entered the horne. The 
first thing he saw was Fisher pointing a rifle at him. Goolsby quickly retreated and called for 
backup. Fisher was eventually arrested and charged under Michigan law with assault with a 

dangerous weapon and possession of a firearm during the commission of a felony. 


During his trial, Fisher argued thateG@OOlsby (9 gait 
had had no right to enter his house, and there- : 
fore any evidence gathered during this entry 
could not.be used against him. Several years 
ago, the case reached the United States 
Supreme Court, which rejected Fisher’s claims 
and sided with Goolsby. According to the 
Supreme Court, requiring police offi- 
cers to “walk away” from a situation 
such as the one they encountered at 
Fisher’s house would not “meet the 
needs of law enforcement or the | 
demands of public safety.” 


Why does the United States Supreme Court 
‘sometimes allow law enforcement officers to enter a 
private home without the consent of the person living 
there? (Michael Matthews—Police Images/Alamy) 


Jeremy Fisher’s argument 
Searches and 
Seizures The legal term that 
generally refers to the searching 
for and the confiscating (taking) 
of evidence by law enforcement 
agents. not a fanciful one. The 


Probable Cause 
Reasonable grounds to believe 
the existence of facts warranting 
certain actions, such as the 
search or arrest of a person. 


that the police officers 
overstepped the boundar- 


ies of their authority was 


“right of a man to retreat 
to his own home” is one 
the cornerstones of the 


U.S. Constitution.’ In most 


Reasonable in the context cases, law. enforcement 
of criminal law, an action 

by a law enforcement agent 
that is appropriate under the 
circumstances. 


agents cannot enter any 
sort of dwelling without 
written permission from 
a judge called a warrant, 
which you will learn about later in the chapter. There are 
several exceptions to this warrant requirement, how- 
ever, including “the need to assist persons who are seri- 
ously injured or threatened with such injury.”? Given 
the circumstances in Michigan y. Fisher, the Supreme 
Court found that the police officers were reasonable 
in their belief that Fisher could have posed a threat to 
himself or someone else in the house.° 

In Chapter 5, we discussed the importance of dis- 
cretion in the criminal justice system. Certainly, as in 
this case, police officers have a great deal of discretion 
to make the decisions they feel are necessary to protect 
themselves and the public. This discretion is not abso- 
lute, however. For the most part, a law enforcement 
agent’s actions are determined by the rules for policing 
set down in the U.S. Constitution and enforced by the 
courts. In this chapter we will examine the extent to 
which police behavior is controlled by the law, starting 
with a discussion of the constitutional principles on 


which such control is grounded. 


¢HOW DOES THE 


In Michigan y. Fisher, the Supreme Court did not address 
whether Jeremy Fisher was guilty or innocent of the 


weapons charges against him. That was for a trial court to 
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decide. Rather, the Court ruled that Officer Christopher 
Goolsby had not overstepped the boundaries of his 
authority in entering and “searching” Fisher's house. 
To understand these boundaries, law enforcement offi- 
cers must understand the Fourth Amendment, which 


reads as follows: 


The right of the people to be secure in their persons, houses, 
papers, and effects, against unreasonable searches and 
seizures, shall not be violated, and no Warrants shall issue, 
but upon probable cause, supported by Oath or affirmation, 
and particularly describing the place to be searched, and the 


persons or things to be seized. 


This amendment contains two critical legal concepts: a 
prohibition against unreasonable searches and seizures 
and the requirement of probable cause to issue a war- 


rant (see Figure 7.1 on the facing page). 


REASONABLENESS 


Law enforcement personnel use searches and seizures 
to look for and collect the evidence needed to con- 
vict individuals suspected of crimes. As you have just 
read, when police are conducting a search or seizure, 
they must be reasonable. Though courts have spent 
innumerable hours scrutinizing the word, no specific 
meaning for reasonable exists. A thesaurus can provide 
useful synonyms—logical, practical, sensible, intelligent, 
plausible—but because each case is different, those 
terms are relative. 

In the Fisher case, the Supreme Court rejected the 
argument that the search had been so unreasonable as 
to violate the Fourth Amendment’s prohibition against 
unreasonable searches and seizures. That does not 
mean that the police officers’ actions would have been 
reasonable under any circumstances. What if there had 
been no evidence of carnage at Jeremy Fisher’s home 
and he had, in fact, been quietly watching television 
when the police officers arrived? In this situation, 
Officer Goolsby’s conduct would almost certainly have 
been considered unreasonable, as American courts go 
to great lengths to protect against overzealous searches 
of homes. The Supreme Court has even ruled that homi- 
cide detectives cannot enter a house without a warrant 
when it contains a dead body, if no emergency requires 
them to do so.* 


AP Photo/Noah Berger 


PROBABLE CAUSE 


The concept of reasonableness is linked to probable 
cause. The Supreme Court has ruled, for example, that 
any arrest or seizure is unreasonable unless it is sup- 
ported by probable cause.5 The burden of probable 
cause requires more than mere suspicion on a police 
officer's part. That officer must know of facts and cir- 
cumstances that would reasonably lead to “the belief 


that an offense has been or is being committed.”® 


Sources of Probable Cause If no probable cause 
existed when a police officer took a certain action, that jus- 
tification cannot be retroactively applied. If, for example, a 
police officer stops a person for jaywalking and then (with- 
out the help of a drug-sniffing dog) finds several ounces of 
marijuana in that person’s pocket, the arrest for marijuana 
possession would probably be disallowed. Remember, 
suspicion does not equal probable cause. If, however, an 
informant had tipped the officer off that the person was 
a drug dealer, probable cause might exist and the arrest 
could be valid. Informants are one of several sources that 


may provide probable cause. Others include: 


1. Personal observation. Police officers may use 


their personal training, experience, and 


expertise to infer probable cause from 


situations that may not be obviously 


officer observes several people in a car slowly 


criminal. If, for example, a police 


circling a certain building in a high-crime 
area, that officer may infer that the people 
are “casing” the building in preparation for a 
burglary. Probable cause could be established 
for detaining the suspects. 
Jas Information. Law enforcement officers receive 
information from victims, eyewitnesses, 
informants, and official sources such as police 
bulletins or broadcasts. Such information, as 
long as it is believed to be reliable, is a basis for 


probable cause. 


oe) 


Evidence. In certain circumstances, which will 
be examined later in this chapter, police have 
probable cause for a search or seizure based on 


evidence—such as a shotgun—in plain view. 


a 


Association. In some circumstances, if the police 
see a person with a known criminal background 
in a place where criminal activity is openly taking 
place, they have probable cause to stop that 
person. Generally, however, association is not 


adequate to establish probable cause.? 


Figure 7.1 The Meaning of Reasonable Searches and Seizures and Probable Cause 


CHAPTER 7 Police and the Constitution: The Rules of Law Enforcement 


For a law enforcement officer to reasonably search a suspect or his 
or her premises (including an automobile) and seize any evidence 
found during that search, the law enforcement officer must first 
e Establish that probable cause exists that the suspect com- 
mitted a crime, and 
e Produce a document called a warrant from a judge stating 
that such probable cause exists. 
Probable cause exists if there is a substantial likelihood that 
e A crime was committed and 
e The suspect committed that crime. 
Note that 
e Probable cause involves a likelihood—not just a probability— 
that the suspect committed the crime, and 
e Law enforcement officers can conduct searches and seizures 
without a warrant from a judge under certain circumstances, 


described later in the chapter. 
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Exclusionary Rule 4 
rule under which any evidence 
that is obtained in violation of 
the accused’s rights will not be 
admissible in criminal court. 


Fruit of the Poisoned 
Tree. Evidence that is 
acquired through the use of 
illegally obtained evidence and 
is therefore inadmissible in 
court. 


The Probable Cause 
Framework Ina sense, the con- 
cept of probable cause allows police 
officers to do their job effectively. Most 
arrests are made without a warrant, because most 
arrests are the result of quick police reaction to the com- 
mission of a crime. Indeed, it would not be practical to 
expect a police officer to obtain a warrant before making an 
arrest on the street. Thus, probable cause provides a frame- 
work that limits the situations in which police officers can 
make arrests, but it also gives officers the freedom to act 
within that framework. In 2003, the Supreme Court reaf- 
firmed this freedom by ruling that Baltimore (Maryland) 
police officers acted properly when they arrested all three 
passengers of a car in which cocaine had been hidden in 
the back seat. “A reasonable officer,” wrote Chief Justice 
William H. Rehnquist, “could conclude that there was 
probable cause to believe” that the defendant, who had 
been sitting in the front seat, was in “possession” of the 
illicit drug despite his protests to the contrary.® 

Once an arrest is made, the arresting officer must 
prove to a judge that probable cause existed. In County 
of Riverside y. McLaughlin (1991),? the Supreme Court 
ruled that this judicial determination of probable cause 
must be made within forty-eight hours after the arrest, 
even if this two-day period includes a weekend or holi- 
day. (CAREER TIP: Once a suspect is arrested, he or she is 
subject to standard booking procedure, which includes 
providing personal information, being photographed, and 
being fingerprinted. This process is overseen by a booking 


technician, who may or may not be a sworn officer.) 


THE EXCLUSIONARY RULE 


Historically, the courts have looked to the Fourth 
Amendment for guidance in regulating the activity 
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————— 


How does the concept of probable cause limit 
a police officer’s ability to make an arrest? How does 
it allow the same police officer to do his or her job 
effectively? (Kim Kulish/Corbis/iStockphoto.com) 


of law enforcement officers, as the language of the 
Constitution does not expressly do so. The courts’ most 
potent legal tool in this endeavor is the exclusionary 
rule, which prohibits the use of illegally seized evi- 


dence. According to this rule, any evidence obtained by 


Theo Hawkins/iStockphoto.com 


an unreasonable search or seizure is inadmissible (may 
not be used) against a defendant in a criminal trial.'° 


Even highly incriminating evidence, 


such as a knife stained 
with the victim’s 
blood, usually can- 
not be introduced 
at a triai if illegally 
obtained. Furthermore, 
any physical or verbal 
evidence that police are 
able to acquire by using 
illegally obtained evidence 
is known as the fruit of the 
poisoned tree and is also 
inadmissible. For example, if 
the police use the existence of the bloodstained knife to 
get a confession out of a suspect, that confession will be 
excluded as well. 

One of the hoped-for consequences of the exclu- 
sionary rule is that it forces police to gather evidence 


properly. If they follow appropriate procedures, they 


are more likely to be rewarded with a conviction. If they 
are careless or abuse the rights of the suspect, they are 


unlikely to get a conviction. Critics of the exclusionary 


rule, however, argue that its strict application may per- 
mit guilty people to go free because of police careless- 


ness or innocent errors. 


On April 23, 2010, Arizona governor Jan Brewer signed 
one of the nation’s toughest immigration laws. Known 
as S.B. 1070, the new law requires a state law enforce- 
ment officer to check the immigration status of any 
person detained if the officer has “reasonable suspi- 
cion” to believe that person is in the country illegally." 
Controversy surrounding the law has focused on exactly 
what factors would trigger a police officer’s reason- 
able suspicion of a person’s illegal immigration status. 
Latino groups and lawmakers, in particular, worry that 
police will target Arizona residents who look Hispanic 
or have Hispanic surnames. This tactic is called racial 
profiling because the police action is based on the race, 
nationality, or national origin of the suspect rather than 
on evidence or information that the suspect has broken 
the law. 

Supporters of S.B. 1070 point out that the statute 
specifically forbids racial profiling and only applies 
after police have legally stopped a suspect for a dif- 
ferent reason. Regardless, Georgetown University law 
professor David Cole believes that such profiling is 
“inevitable” under the new Arizona law. “People don’t 
wear signs saying that they are illegal immigrants,” Cole 
points out. “So police officers will not stop white people, 
and [they] will stop Latinos, especially poor Latinos.” 

No fewer than seven lawsuits have been filed chal- 
lenging S.B. 1070, and the law’s fate may rest on the 
courts’ view of its reasonable suspicion provision. When 
such reasonable suspicion does exist, police officers are 
well within their rights to stop and frisk a suspect. In 
a stop and frisk, law enforcement officers Ga) briefly 
detain a person they reasonably believe to be suspi- 


cious and (2) if they believe the person to be armed, 


proceed to pat down, or 


Racial Profiling The 
practice of targeting people for 
police action based solely on their 
race, ethnicity, or national origin. 


“frisk:” that person's 


outer clothing.’ 


THE ELUSIVE 
DEFINITION OF REASONABLE 
SUSPICION 


Like so many elements of police work, the decision 
of whether to stop a suspect is based on the balancing 
of conflicting priorities. On the one hand, a police 
officer feels a sense of urgency to act when he or she 
believes that criminal activity is occurring or is about 
to occur. On the other hand, law enforcement agents 
do not want to harass innocent individuals, especially 
if doing so runs afoul of the U.S. Constitution. In stop- 
and-frisk law, this balancing act rests on the focal 


point of reasonable suspicion. 


Terry v. Ohio The precedent for the ever-elusive 
definition of a “reasonable” suspicion in stop-and- 
frisk situations was established by the Supreme Court 
in Terry v. Ohio (.968)."4 In that case, a detective named 
McFadden observed two men (one of whom was Terry) 

acting strangely in downtown Cleveland. The 

men would walk past a certain store, peer into 

the window, and then stop at a street corner and 
confer. While they were talking, another man joined the 
conversation and then left quickly. Several minutes later 
the three men met again at another corner a few blocks 
away. Detective McFadden believed the trio was planning 
to break into the store. He approached them, told them 
who he was, and asked for identification. After receiving 
a mumbled response, the detective frisked the three men 
and found handguns on two of them, who were tried and 
convicted of carrying concealed weapons. 

The Supreme Court upheld the conviction, ruling that 
Detective McFadden had reasonable cause to believe that 
the men were armed and dangerous and that swift action 
was necessary to protect himself and other citizens in the 
area.5 The Court accepted McFadden’s interpretation of 
the unfolding scene as based on objective facts and practi- 
cal conclusions. It therefore concluded that his suspicion 
was reasonable. In contrast, critics of Arizona’s S.B. 1070, 
described earlier, believe that the law requires state police 


officers to stop citizens for reasons—their skin color or 
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general appearance—that 
Stop A brief detention of a 
person by law enforcement agents 
for questioning 


are not reasonable. 


The “Totality of the 

Circumstances” 
Test For the most part, the judicial system has 
refrained from placing restrictions on police officers’ 
ability to make stops. In the Terry case mentioned ear- 
lier, the Supreme Court did say that an officer must 
have “specific and articulable [able to be stated] facts” 
to support the decision to make a stop, but added that 
the facts may be “taken together with rational infer- 
ences.”!© The Court has consistently ruled that because 
of their practical experience, law enforcement agents 
are in a unique position to make such inferences and 
should be given a good deal of freedom in doing so. 


In the years since the Terry case was decided, the 


Court has settled on a “totality of the circumstances” 


e* 


ENVIRONMENTAL 
PROTECTION AGENCY 
CRIMINAL INVESTIGATION 
DIVISION SPECIAL AGENT 


JOB DESCRIPTION: 


® Enforce the nation’s environmental laws protecting 
air, water, and land resources. 


® Investigate cases that involve negligent, knowing, or 
willful violations of federal environmental laws. 


WHAT KIND OF TRAINING IS REQUIRED? 

-@ Eight weeks of basic federal law enforcement and > 

criminal | investigation training at the Federal Law © 

ee rey ee eee Glynco, Georgia. iF 
5 ae de fer f 


pondietne 


rx 


m age Source/Corbis 
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test to determine whether a stop is based on reason- 
able suspicion.'? In 2002, for example, the Court ruled 
that a U.S. Border Patrol agent’s stop of a minivan in 
Arizona was reasonable.!® On being approached by 
the Border Patrol car, the driver had stiffened, slowed 
down his van, and avoided making eye contact with the 
agent. Furthermore, the children in the van waved at 
the officer in a mechanical manner, as if ordered to do 
so. The agent pulled over the van and found 128 pounds 
of marijuana. In his opinion, Chief Justice William 
Rehnquist pointed out that such conduct might have 
been unremarkable on a busy city highway, but on an 
unpaved road thirty miles from the Mexican border 
it was enough to reasonably arouse the agent’s suspi- 
cion.!? The justices also made clear that the need to 
prevent terrorist attacks is part of the “totality of the 
circumstances” and, therefore, law enforcement agents 


will have more leeway to make stops near U.S. borders. 


A STOP 


The terms stop and frisk are often used in concert, but 
they describe two separate acts. A stop takes place when 
a law enforcement officer has reasonable suspicion 
that a criminal activity is about to take place. Because 
an investigatory stop is not an arrest, there are limits 
to the extent police can detain someone who has been 
stopped. For example, in one situation an airline trav- 
eler and his luggage were detained for ninety minutes 
while the police waited for a drug-sniffing dog to arrive. 
The Supreme Court ruled that the initial stop of the pas- 
senger was constitutional, but that the ninety-minute 
wait was excessive.?° 

In 2004, the Court held that police officers could 
require suspects to identify themselves during a stop 
that is otherwise valid under the Terry ruling.*” The 
case involved a Nevada rancher who was fined $250 
for refusing to give his name to a police officer inves- 
tigating a possible assault. The defendant argued that 
such requests force citizens to incriminate themselves 
against their will, which is prohibited by the Fifth 
Amendment, as we shall see later in the chapter. Justice 
Anthony Kennedy wrote, however, that “asking ques- 
tions is an essential part of police investigations” that 
would be made much more difficult if officers could 


not determine the identity of a suspect.?? The ruling 


validated “stop-and-identify” laws in twenty states and 


numerous cities and towns. 


A FRISK 


The Supreme Court has stated that a frisk (a pat-down 
or other minimal search) should be a protective mea- 
sure. Police officers cannot conduct a frisk as a “fishing 
expedition” simply to try to find items besides weapons, 
such as illegal narcotics, on a suspect.?° A frisk does 
not necessarily follow a stop. In fact, it may occur only 
when the officer is justified in thinking that the safety 
of police officers or other citizens may be endangered. 
Again, the question of reasonable suspicion is 
at the heart of determining the legality of frisks. In 
the Terry case (on page 123), the Court accepted that 
Detective McFadden reasonably believed that the three 
suspects posed a threat. The suspects’ refusal to answer 
McFadden’s questions, though within their rights 
because they had not been arrested, provided him 
with sufficient motive for the frisk. In 2009, the Court 
extended the “stop and frisk” authority by ruling that a 
police officer could order a passenger in a car that had 
been pulled over for a traffic violation to submit to a 
pat-down.*4 To do so, the officer must have a reasonable 


suspicion that the suspect may be armed and dangerous. 
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What is the main purpose behind a 
frisk? When are police justified in 
frisking someone who has been 
detained? (ohn Boykin/PhotoEdit) 


Frisk A pat-down or minimal 
search by police to discover 
weapons. 


Arrest The taking into custody 
of a person suspected of criminal 
activity. 


éWHAT 


IS REQUIR 


ED TO 


> 


MAKE AN ARREST? 


As in the Terry case, a stop and frisk may lead to an 


arrest. An arrest is the taking into custody of a citizen for 
the purpose of detaining him or her ona criminal charge. 
It is important to understand the difference between 
a stop and an arrest. In the eyes of the law, a stop is a 
relatively brief intrusion on a citizen’s rights, whereas an 
arrest—which involves a deprivation of liberty—is deserv- 
ing of a full range of constitutional protections, which we 
shall discuss throughout the chapter. (See Figure 7.2 on 
the next page for a more detailed description of the dif- 
ferences between stops and arrests.) Consequently, while 
a stop can be made based on reasonable suspicion, a law 
enforcement officer needs probable cause, as defined 


earlier, to make an arrest.75 


ELEMENTS OF AN ARREST 


When is 


incorrect—answer would be whenever the police offi- 


somebody under arrest? The easy—and 


cer says so. In fact, the state of being under arrest is 
dependent not only on the actions of the law enforce- 
ment officers but also on the perception of the suspect. 
Suppose Mr. Jones is stopped by plainclothes detectives, 
driven to the police station, and detained for three hours 
for questioning. During this time, the police never tell 
Mr. Jones he is under arrest, and in fact, he is free to 
leave at any time. But if Mr. Jones or any other reason- 
able person believes he is not free to leave, then, accord- 
ing to the Supreme Court, that person is in fact under 
arrest and should receive the necessary constitutional 
protections.?° 

Criminal justice professor Rolando V. del Carmen 
of Sam Houston State University has identified four ele- 


ments that must be present for an arrest to take place: 
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Arrest Warrant 

A written order commanding that 
the person named on the warrant 
be arrested by the police. 


Exigent Circumstances 
Situations that require extralegal or 
exceptional actions by the police. 


lL. The intent to arrest. 


Ina stop, though 


Figure 7.2 The Differences between a Stop and an Arrest 


Both stops and arrests are considered seizures because both police actions involve 
the restriction of an individual’s freedom to “walk away.” Both must be justified 
by a showing of reasonableness as well. You should be aware, however, of the 

differences between a stop and an arrest. 

During a stop, police can interrogate the person and make a 

limited search of his or her outer clothing. If anything occurs during the 
stop, such as the discovery of an illegal weapon, then officers may arrest 
the person. If an arrest is made, the suspect is now in police 
custody and is protected by the U.S. Constitution in a number 
of ways that will be discussed later in the chapter. 


i il shght 
it may entail shg STOP 


inconvenience and 


Justification 
a short detention 
Warrant None 
period, there is no 
intent on the 
part of the law Intent of Officer 
enforcement 
Search 


officer to take the 

person into custody. Seone oiseath 
Therefore, there is 
no arrest. As intent is 
a subjective term, it 
is sometimes difficult to determine whether the 
police officer intended to arrest. In situations 
when the intent is unclear, courts often rely—as 
in our hypothetical case of Mr. Jones—on the 
perception of the person arrested.7 

2. The authority to arrest. State laws give police 
officers the authority to place citizens under 
custodial arrest, or take them into custody. Like 
other state laws, the authorization to arrest varies 
among the fifty states. Some states, for example, 
allow off-duty police officers to make arrests, 
while others do not. 

3. Seizure or detention. A necessary part of an arrest 
is the detention of the subject. Detention is 
considered to have occurred as soon as the 
arrested individual submits to the control of the 
officer, whether peacefully or under the threat or 
use of force. 

4. The understanding of the person that she or he 
has been arrested. Through either words—such 
as “you are now under arrest”—or actions, the 
person taken into custody must understand that 
an arrest has taken place. If a subject has been 
forcibly subdued by the police, handcuffed, and 
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Reasonable suspicion only 


To investigate suspicious activity 


May frisk or “pat down” for weapons 


Outer clothing only 


ARREST 
Probable cause 


Required in some, but not all, 
situations 


To make a formal charge against the 
suspect 


May conduct a full search for weap- 
ons or evidence 


Area within the suspect’s immediate 
control or “reach” 


placed in a patrol car, that subject is believed to 
understand that an arrest has been made. This 
understanding may be lacking if the person is 


intoxicated, insane, or unconscious.2° 


ARRESTS WITH A WARRANT 


When law enforcement officers have established prob- 
able cause to arrest an individual who is not in police 
custody, they obtain an arrest warrant for that person. 
An arrest warrant contains information such as the name 
of the person suspected and any crimes he or she is 
suspected of having committed. Judges or magistrates 
issue arrest warrants after first determining that the law 
enforcement officers have indeed established probable 


Cause. 


Entering a Dwelling There is a perception that 
an arrest warrant gives law enforcement officers the 
authority to enter a dwelling without first announcing 
themselves. This is not accurate. In Wilson v. Arkansas 
(1995),7? the Supreme Court restated the requirement 
that police officers must knock and announce their 
identity and purpose before entering a dwelling. Under 


certain conditions, known as exigent circumstances, 


PhotoDisc 


law enforcement officers need not announce 
themselves. These circumstances include situ- 
ations in which the officers have a reasonable 


belief of any of the following: 


e The suspect is armed and poses a strong 
threat of violence to the officers or others 
inside the dwelling. 

e Persons inside the dwelling are in the 
process of destroying evidence or escaping 
because of the presence of the police. 

e A felony is being committed at the time 


the officers enter.°° 


The Waiting Period The Supreme Court 
severely weakened the practical impact of the 
“knock and announce” rule with its decision in 
Hudson ». Michigan (2006).*! In that case, Detroit police 
did not knock before entering the defendant’s home with 
a warrant. Instead, they announced themselves and then 
waited only three to five seconds before making their 
entrance, not the fifteen to twenty seconds suggested by a 
prior Court ruling.°? Hudson argued that the drugs found 
during the subsequent search were inadmissible because 
the law enforcement agents did not follow proper proce- 
dure. By a5—4, margin, the Court disagreed. In his majority 
opinion, Justice Antonin Scalia stated that an improper 
“knock and announce” is not unreasonable enough to 
provide defendants with a “get-out-of-jail-free card” by 
disqualifying evidence uncovered on the basis of a valid 
search warrant.*? Thus, the exclusionary rule, discussed 
earlier in this chapter, would no longer apply under such 
circumstances. Legal experts still advise, however, that 
police observe a reasonable waiting period after knocking 
and announcing to be certain that any evidence found dur- 


ing the subsequent search will be admitted during trial.34 


ARRESTS WITHOUT 
A WARRANT 


Arrest warrants are not always required, and in fact, 
: 3 
most arrests are made on the scene without a warrant.”9 


A law enforcement officer may make a warrantless 


arrest if: 


1. The offense is committed in the presence of the 


officer, or 


CHAPTER 7 Police and the Constitution: The Rules of Law Enforcement 


Ties S FOR R 


Warrantless Arrest An 
arrest made without first seeking a 
warrant for the action. 


2. The officer has 
knowledge that a crime 
has been committed and 
probable cause to believe 
the crime was committed 


by a particular suspect.°° 


The type of crime also comes 
to bear in questions of arrests 
without a warrant. As a gen- 
eral rule, officers can make a 
warrantless arrest for a crime 
they did not see if they have probable cause to believe 
that a felony has been committed. For misdemeanors, 
the crime must have been committed in the presence of 
the officer for a warrantless arrest to be valid. In 2001, 
the Supreme Court examined a case involving a Texas 
mother who was handcuffed, taken away from her two 
young children, and placed in jail for failing to wear 
her seat belt. The Court ruled that even an arrest for a 
misdemeanor that involves “gratuitous humiliations” 
imposed by a police officer “exercising extremely poor 
judgment” is valid as long as the officer can satisfy 


probable cause requirements.°7 


WHAT ARE 


EARCHES AND 18 ‘4 
SEIZURES? 


How far can law enforcement agents go in searching 
and seizing private property? Consider the steps taken 
by Jenny Stracner, an investigator with the Laguna 
Beach (California) Police Department. After receiving 
information that a suspect, Greenwood, was engaged 
in drug trafficking, Stracner enlisted the aid of the 
local trash collector in procuring evidence. Instead 
of taking Greenwood’s trash bags to be incinerated, 


the collector agreed to give them to Stracner. The 
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officer found enough drug 
Search The process by 
which police examine a person 
or property to find evidence 
that will be used to prove guilt 
in a criminal trial. 


paraphernalia in the gar- 
bage to obtain a warrant 
to search Greenwood’s 
home. Subsequently, he 
Search Warrant A q y 
written order commanding that 
criminal investigators search 


a specific person, place, or 
property to obtain evidence. 


was arrested and convicted 
on narcotics charges.°° 
Remember, the Fourth 
Amendment is quite spe- 
cific in forbidding unrea- 
sonable searches and seizures. Were Stracner’s search 
of Greenwood’s garbage and her seizure of its contents 
“reasonable”? The U.S. Supreme Court thought so, hold- 
ing that Greenwood’s garbage was not protected by the 


Fourth Amendment.°9 


THE ROLE OF 
PRIVACY IN SEARCHES 


A crucial concept in understanding search and seizure 
law is privacy. By definition, a search is a governmental 
intrusion on a citizen’s reasonable expectation of pri- 
vacy. The recognized standard for a “reasonable expec- 
tation of privacy” was established in Katz v. United States 
(1967).4° The case dealt with the question of whether 
the defendant was justified in his expectation of privacy 
in the calls he made from a public phone booth. The 
Supreme Court held that “the Fourth Amendment pro- 


tects people, not places,” and Katz prevailed. 


When you are given a writing assign- 

ment, make sure you allow your- 

self enough time to revise 
and polish your final draft. Good 
writing takes time—you 
may need to revise a 
paper several times 
before you are satis- 
fied with its quality. 
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In his concurring opinion, Justice John Harlan, 
Jr., set a two-pronged test for a person’s expectation of 


privacy: 


1. The individual must prove that she or he expected 
privacy, and 
Di Society must recognize that expectation as 


reasonable.4" 


Accordingly, the Court agreed with Katz’s claim that he 
had a reasonable right to privacy in a public phone booth. 
(Remember, however, that the Terry case allows for condi- 
tions under whicha person’s privacy rights are superseded 
by a reasonable suspicion on the part of a law enforcement 
officer that a threat to public safety is present.) 

In contrast, in California ». Greenwood (1988),4? 
described earlier, the Court did not believe that the 
suspect had a reasonable expectation of privacy when it 
came to his garbage bags. The Court noted that when we 
place our trash ona curb, we expose it to any number of 
intrusions by “animals, children, scavengers, snoops, 
and other members of the public.”4° In other words, if 
Greenwood had truly intended for the contents of his 
garbage bags to remain private, he would not have left 
them on the side of the road. To give another example, 
the Court also upheld the search in a case in which a 
drug-sniffing dog was used to detect marijuana in the 
trunk of a car after the driver was stopped for speeding. 
The Court ruled that no one has a legitimate privacy 
interest in possessing illegal drugs or other contraband 


such as explosives in the trunk of his or her car.44 


SEARCH AND 
SEIZURE WARRANTS 


To protect against charges that they have unreasonably 
infringed on privacy rights during a search, law enforce- 
ment officers can obtain a search warrant. (See Figure 
7.3 on the facing page for an example of a search war- 
rant.) Similar to an arrest warrant, a search warrant is a 
court order that authorizes police to search a certain area. 
Before a judge or magistrate will issue a search warrant, 


law enforcement officers must provide the following: 


e Information showing probable cause that a crime 
has been or will be committed. 

e — Specific information on the premises to be 
searched, the suspects to be found and the illegal 


Figure 7.3 Example of a Search Warrant 


United States District Court 


DISTRICT OF 


In the Matter of the Search of 
(Name. address oF brie! description of person of property 10 be searched) 


SEARCH WARRANT 
~ CASE NUMBER 


—— « 


TO: 


and any Authorized Officer of the United States 


” 
Affidavit(s) having been made before me by. who has reason to 
Atfiant 


believe that [Jon the person of or 0 on the premises known @S (name, description andior location) 


in ea ee oisiilet I ca ee ee there leno. 
concealed a certain person or property, namely (describe ine person or property) 
5 . 4 a 


tam satistied that the affidavit(s) and any recorded testimony establish probable cause to believe that the person 
Or property so described is now concealed on the person or premises above-described and establish grounds for 
the issuance of this warrant. 


YOU ARE HEREBY COMMANDED to search on or before 
; é Date 

_ (not to exceed 10 days) the person or place named above for the person or property specified, serving this warrant 

st and making the search (in the daytime — 6:00 A.M. to 10:00 P.M.) (at any time in the day or night as | find 

_ feasonable cause has been established) and if the person or property be found there to seize same, leaving a copy 

of this warrant and receipt for the person or property taken, and prepare a written inventory of the person or prop- 

erty seized and promptly return this warrant to. 
as requiredbylaw. US Judge or Magisivare 


i 
ae a 


a 

ee AE, 

Date and Time Issued ‘ ‘: -! eas F City and State 
% x a  S " 


_ Name and Title of Judicial Officer 
ee 


Signature of Judicial Officer 


activities taking place at those premises, and the 


items to be seized. 


The purpose of a search warrant is to establish, before 
the search takes place, that a probable cause to search 
justifies infringing on the suspect's reasonable expec- 


tation of privacy. 


Particularity of Search Warrants The members 
of the First Congress specifically did not want law enforce- 
ment officers to have the freedom to make “general, 
exploratory” searches through a person’s belongings.*5 
Consequently, the Fourth Amendment requires that a war- 
rant describe with “particularity” the place to be searched 
and the things—either people or objects—to be seized. 
This particularity requirement places a heavy bur- 
den on law enforcement officers. Before going to a judge 
to ask for a search warrant, they must prepare an affidavit 
in which they provide specific, written information on 
the property that they wish to search and seize. They must 
know the specific address of any place they wish to search; 
general addresses of apartment buildings or office com- 
plexes are not sufficient. Furthermore, courts gener- 


ally frown on vague descriptions of goods to be seized. 
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“Stolen goods” would 

Affidavit A written statement 
of facts, confirmed by the oath or 
affirmation of the party making it. 


most likely be considered 
unacceptably imprecise; 


Seizure The forcible taking of a 
person or property in response to a 
violation of the law. 


“one MacBook Pro lap- 
top computer” would be 
preferred. 

A seizure is the act 
of taking possession of a person or property by the gov- 
ernment because of a (suspected) violation of the law. 
In general, four categories of items can be seized by use 


of a search warrant: 


1. Items resulting from the crime, such as stolen goods. 
2. Items that are inherently illegal for anybody 
to possess (with certain exceptions), such as 
narcotics and counterfeit currency. 
3. Items that can be called “evidence” of the crime, 
such as a bloodstained sneaker or a ski mask. 
4. Items used in committing the crime, such as 
an ice pick or a printing press used to make 


counterfeit bills.4° 


Reasonableness during a Search and Seizure 


No matter how particular a warrant is, it cannot provide 


CAREER TIP: Law 
enforcement dogs 
provide invaluable 
services—detecting 
bombs, mines, ille- 
gal narcotics, and 
even cell phones 
in jails and pris- 
ons. These animals 
are prepared for 
their law enforce- 
ment duties by K-9 


(canine) trainers. 
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4 


Search Incidental to 
an Arrest Searches for 
weapons and evidence of 
persons who have just been 
arrested. 


for all the conditions that are 
bound to come up during its ser- 
vice. Consequently, the law gives law 
enforcement officers the ability to act 
“reasonably” during a search and sei- 
zure in the event of unforeseeable cir- 
cumstances. For example, if a police 
officer is searching an apartment for a 
stolen MacBook Pro laptop computer 
and notices a vial of crack cocaine sit- 
ting on the suspect’s bed, that contra- 
band is considered to be in “plain view” and can be seized. 
(See You Be the Judge—A Valid Search? on the facing page.) 
Note that if law enforcement officers have a search 
warrant that authorizes them to search for a stolen lap- 
top computer, they would not be justified in opening 
small drawers. Because a computer could not fit in a 
small drawer, an officer would not have a basis for rea- 
sonably searching one. Hence, officers are restricted in 
terms of where they can look by the items for which they 


are searching. 


SEARCHES AND SEIZURES 
WITHOUT A WARRANT 


Although the Supreme Court has established the prin- 
ciple that searches conducted without warrants are 
per se (by definition) unreasonable, it has set “specifi- 
cally established” exceptions to the rule.47 In fact, most 
searches, like most arrests, take place in the absence of 
a judicial order. Warrantless searches and seizures can 
be lawful when police are in “hot pursuit” of a subject or 
when they search bags of trash left at the curb for regu- 
lar collection. Because of the magnitude of smuggling 
activities in border areas such as airports, seaports, 
and international boundaries, a warrant normally is not 
needed to search property in those places. 


Furthermore, in 2006 the Court held unanimously 
that police officers do not need a warrant to 
enter a private home in an emergency, such 
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Michigan state and federal law enforcement officers 
take part in a predawn raid of a Detroit residence. 
Why is a search warrant generally required before 
such a drastic action can be taken? (AP Photo/Charles V. 
Tines/Detroit News/iStockphoto.com) 


as when they reasonably fear for the safety of the 
inhabitants.4° The two most important circumstances in 
which a warrant is not needed, though, are (1) searches 


incidental to an arrest and (2) consent searches. 


Searches Incidental to an Arrest The most fre- 
quent exception to the warrant requirement involves 
searches incidental to arrests, so called because nearly 
every time police officers make an arrest, they also 
search the suspect. As long as the original arrest was 
based on probable cause, these searches are valid for 
two reasons, established by the Supreme Court in United 
States v. Robinson (1973): . 


1. The need fora police officer to find and confiscate 
any weapons a suspect may be carrying. 
2. The need to protect any evidence on the suspect’s 


person from being destroyed.49 


Law enforcement officers, however, are limited in the 
searches they may make during an arrest. These limits were 
established by the Supreme Court in Chimel y. California 
(1969).5° In that case, police arrived at Chimel’s home with 
an arrest warrant but not a search warrant. Even though 


Chimel refused their request to “look around,” the officers 


searched the entire three-bedroom house for nearly an 
hour, finding stolen coins in the process. Chimel was con- 
victed of burglary and appealed, arguing that the evidence 
of the coins should have been suppressed. (CAREER TIP: Law 
enforcement agents who concentrate on recovei ing stolen 
fine art and other collectibles such as rare coins are known as 
art intelligence officers.) 

The Supreme Court held that the search was unrea- 
sonable. In doing so, the Court established guidelines as 
to the acceptable extent of searches incidental to an arrest. 
Primarily, the Court ruled that police may search any area 
within the suspect’s “immediate control” to confiscate any 
weapons or evidence that the suspect could destroy. The 


Court found, however, that there was no justification 


for routinely searching rooms other than that in which the 
arrest occurs—or, for that matter, for searching through all 
desk drawers or other closed or concealed areas in that room 
itself. Such searches, in the absence of well-recognized 
exceptions, may be made only under the authority of a 


search warrant.5' 


The exact interpretation of the “area within immediate 
control” has been left to individual courts, but in general 
it has been taken to mean the area within the reach of the 
arrested person. Thus, the Court is said to have estab-~ 


lished the “arm’s reach doctrine” in its Chimel decision. 


YOU BE THE 


A Valid Search? 


Searches with Consent Consent searches, the 
second most common type of warrantless searches, 
take place when individuals voluntarily give law 
enforcement officers permission to search their per- 
sons, homes, or belongings. The most relevant factors 


in determining whether consent is voluntary follow: 


1. The age, intelligence, and physical condition of 
the consenting suspect. 

2. Any coercive behavior by the police, such as the 
language used to request consent. 


3. The length of the questioning and its location.5? 


If a court finds that a person has been physically 
threatened or otherwise coerced (forced) into giving 
consent, the search is invalid.5? Furthermore, the 
search consented to must be reasonable. Several years 
ago, the North Carolina Supreme Court invalidated 
a consent search that turned up a packet of cocaine 
because the police pulled down the suspect’s under- 
wear and shined a flashlight on his groin. The court 
ruled that a reasonable 


person in the defen- Consent Search 
A police search that is made after 
the subject of the search has 


agreed to the action. 


dant’s position would 
not consent to such an 


intrusive examination.54 


JUDGE 


THE FACTS Baltimore police officers obtained a valid warrant to search Larry’s apartment 

for marijuana. Larry’s address, as described on the warrant, was “the premises known as 2036 
Park Avenue third floor apartment.” When the officers conducted the search, they reasonably 
believed that there was only one apartment on the third floor of the building. In fact, the third 


floor was divided into two apartments, the second one rented by Harold. Before the officers 
became aware that they were actually searching Harold’s apartment, for which they had no warrant, they 
discovered illegal drugs there. Harold was eventually charged with possession of heroin with intent to distribute. 


THE LAW To prevent general searches, the Fourth Amendment requires warrants to describe with particularity 
“the place to be searched.” Police officers are required to make a “reasonable effort” to make sure that the place 


they are searching is the place specified in the warrant. 


YOUR DEGISION Harold claims that the evidence against him is invalid, because “the officers, not having a 
warrant for [his] apartment, had no right to go into that apartment.” Do you agree? 


[To see how the United States Supreme Court ruled in this case, go to Example 7.1 on page 350.] 
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SEARCHES OF AUTOMOBILES 


In Carroll v. United States (1925),°5 the Supreme Court 
ruled that the law would distinguish among automo- 
biles, homes, and persons in questions involving police 
searches. In the years since its Carroll decision, the 
Court has established that the Fourth Amendment does 
not require police to obtain a warrant to search an 
automobile or other movable vehicle when they have 
probable cause to believe that the vehicle contains con- 
traband or evidence of criminal activity.5° 

The reasoning behind such leniency is straight- 
forward: requiring a warrant to search an automobile 
places too heavy a burden on police officers. By the 
time the officers could communicate with a judge and 
obtain the warrant, the suspects could have driven away 
and destroyed any evidence. Consequently, the Court 
has consistently held that someone in a vehicle does 
not have the same reasonable expectation of privacy as 


someone at home or even ina phone booth. 


Warrantless Searches of Automobiles For 
nearly three decades, police officers believed that when 
they made a lawful arrest of a person driving a car, 
they could legally make a warrantless search of the car’s 
entire front and back compartments. This understand- 
ing was based on the Supreme Court’s ruling in New York 
y. Benton (1981),57 which seemed to allow this expansive 
interpretation of the “area within immediate control” 
with regard to automobiles. In Arizona y. Gant (2009), 
however, the Court announced that its Benton decision 
had been misinterpreted. Such warrantless searches 
are allowed only if (1) the person being arrested is close 
enough to the car to grab or destroy evidence or a weapon 
inside the car or (2) the arresting officer reasonably 
believes that the car contains evidence pertinent to the 
same crime for which the arrest took place.5® 

So, for example, police will no longer be able to 
search an automobile for contraband if the driver has 
been arrested for failing to pay previous speeding tick- 
ets—unless the officer reasonably believes the suspect 
has the ability to destroy any such contraband within 
his or her reach. As you can imagine, the law enforce- 
ment community reacted negatively to this new, more 
demanding set of rules.5? Police officers, however, 


still have the ability to conduct a warrantless search of 
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a 


an automobile based on circumstances other than the 
search-incidental-to-an-arrest doctrine. These cir- 
cumstances include probable cause of criminal activ- 
ity, consent of the driver, and “protective searches” to 
search for weapons if police officers have a reasonable 


suspicion that such weapons exist.°° 


Pretextual Stops Despite the Supreme Court's 
ruling in the Gant case, police officers still have a 
great deal of leeway in situations involving automo- 
bile searches. In Whren y. United States (1996),° the 
Supreme Court ruled that the “true” motivation of 
police officers in making traffic stops was irrelevant as 
long as they had probable cause to believe that a traffic 
law had been broken. In other words, police may stop 
a driver they believe to be drunk in order to issue a 
speeding citation. The fact that the officers are using 
the speeding ticket as a pretext to conduct a drunk 
driving investigation (and would not have stopped the 
driver otherwise) does not matter, as long as the driver 
actually was speeding. (CAREER TIP: In many jurisdictions, 
only a licensed phlebotomist—not a police officer—is 
authorized to draw blood from a person suspected of driv- 
ing under the influence.) 

One year after the Whren case, in Maryland y. Wilson 
(1997),°? the Court further expanded police power by 
ruling that an officer may order passengers as well as the 
driver out of a car during a traffic stop. The Court reasoned 
that the danger to an officer is increased when there is a 


passenger in the automobile. 


TEST pree 


Read each question on the exam care- 
fully. “Speed” reading can cause 
you to skip over key words or 
phrases. Many test questions 
include words such as all, 
always, never, and only. If 

you miss these words, you 

are missing the “trick” part of 
the question. 


THE PLAIN VIEW DOCTRINE 


The Constitution, as interpreted by our courts, provides 
very little protection to contraband in plain view. For 
example, suppose a traffic officer pulls over a person for 
speeding, looks in the driver’s side window, and clearly 
sees what appears to be a bag of heroin resting on the 
passenger seat. In this instance, under the plain view 
doctrine, the officer would be justified in seizing the 
drugs without a warrant. 

The plain view doctrine was first enunciated by the 
Supreme Court in Coolidge ». New Hampshire (1g71).°° 
The Court ruled that law enforcement officers may make 


a warrantless seizure of an item if four criteria are met: 


1. The item is positioned so as to be detected easily 
by an officer’s sight or some other sense. 

2. The officer is legally in a position to notice the 
item in question. 

3. The discovery of the item is inadvertent. That is, 
the officer had not intended to find the item. 

4. The officer immediately recognizes the illegal 
nature of the item. No interrogation or further 
investigation is allowed under the plain view 


doctrine. 


ELECTRONIC SURVEILLANCE 


During the course of a criminal investigation, law 
enforcement officers may decide to use electronic 
surveillance, or electronic devices such as wiretaps 


or hidden microphones (“bugs”), to monitor and 


record conversations, 


observe movements, and 

Plain View 

Doctrine The legal principle 
that objects in plain view of a 
law enforcement agent who has 
the right to be in a position to 
have that view may be seized 
without a warrant. 


trace or record telephone 


calls. 


Basic Rules: Consent 
and Probable Cause 


Given the invasiveness of Electronic 


Surveillance The use of 
electronic equipment to record 
or observe conduct that is 
meant to be private. 


electronic surveillance, the 
Supreme Court has gener- 
ally held that the practice 
is prohibited by the Fourth 
Amendment. In Burger 9. 
New York (1967),°4 however, the Court ruled that it was 
permissible under certain circumstances. That same 
year, Katz y. United States (mentioned on page 128 in 
our discussion of the role of privacy in searches) estab- 
lished that recorded conversations are inadmissible as 
evidence unless certain procedures are followed. 

In general, law enforcement officers can use elec- 


tronic surveillance only if: 


1. Consent is given by one of the parties to be 
monitored, or 
2.. There is a warrant authorizing the use of the 


devices.°5 


Note that the consent of only one of the parties being 
monitored is needed to waive the reasonable expecta- 
tion of privacy. The Court has ruled that people whose 
conversations have been recorded by supposed friends 
who turn out to be police informers have not been sub- 
jected to an unreasonable search.©° Therefore, at least 
theoretically, a person always assumes the risk that 
whatever he or she says to someone else may be moni- 


tored by the police. A number of states, however, have 


Early on the morning of September 
21, 2010, New York police officers 
pulled over professional football 
player Braylon Edwards for having 
excessive tinting on his car windows. 
The officers then arrested him for 
driving while intoxicated. Why might 
this be considered a “pretextual 
stop”? What is your opinion of 

such tactics by police? (AP Photo/Louis 


Lanzano) 
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It looks like a toy, but the Draganfly X6 is expected to do seri- 
ous work for the Saskatoon (Canada) police. A small remote- 
controlled helicopter, the Draganfly X6 has a built-in camera that 


i 


THINKING ABOUT SURVEILLANCE UAVS 


2009 Draganfly Innovations Inc. All rights reserved./Robert Hadfield/iStockphoto.com/Korhan Karacan/iStockphoto.com 


statutes that forbid private citizens from electronically 
recording another person’s conversation without her or 
his knowledge. In Maryland, for example, such an act is 
a felony. 

If consent exists, then law enforcement officers 
are not required to obtain a warrant before engaging in 
electronic surveillance. In most other instances, how- 
ever, a warrant is required. For the warrant to be valid, 


it must: 


1. Detail with “particularity” the conversations that 
are to be overheard. 

2. Name the suspects and the places that will be 
under surveillance. 

3. Show with probable cause that a specific crime has 


been or will be committed.®7 
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is designed to take aerial photographs of crime scenes and collision 
sites. The unmanned aerial vehicle (UAV) is remote controlled by 
an operator who wears video goggles that allow him or her to see 
through the machine’s camera. Although the U.S. Customs and 
Border Protection agency has used UAVs to patrol the U.S. bor- 
der with Mexico for years, the Draganfly X6 will be the first such 
device in North America designed to aid crime investigations in a 
city. Although the surveillance possibilities for police-operated UAVs 


seem endless, the federal government has not approved them for wide- 

spread use in the United States. The problem, according to the Federal Aviation Administration, is that these devices are not 
yet reliably able to sense and avoid obstacles in their path. “You don’t want one of these coming down on grandma’s wind- 
shield when she’s on her way to the grocery store,” said one official. Consequently, cities such as Miami and North Little Rock, 
Arkansas, have had to test surveillance UAVs over less populated areas, including abandoned buildings and national parks. 


Researchers at Harvard University are working on a tiny robot that weighs 0.002 ounces, has a wingspan of 1.2 inches, and flies by 
flapping its wings like a real insect. How would this “flybot” resolve some of the problems caused by larger UAVs operating in cities? 
What new problems would such a small and agile surveillance device introduce? 


Once the specific information has been gathered, the 
law enforcement officers must end the electronic sur- 
veillance immediately.°° In any case, the surveillance 
cannot last more than thirty days without a judicial 
extension. (CAREER TIP: Electronic surveillance officers 
carry out court-approved intercepts by hooking up the 
necessary equipment and listening in on the wiretap. 
These experts then pass on all pertinent information to the 
investigating officers.) 


Video and Digital Surveillance Many Americans 
would be surprised to learn how often they are under 
the watchful eye of law enforcement via another form 
of electronic surveillance: closed-circuit television 


(CCTV) cameras. CCTV surveillance relies on strategi- 


cally placed video cameras to record and transmit all 
activity in a targeted area. The images are monitored 
in real time so that law enforcement personnel can 
investigate any suspicious or criminal behavior cap- 
tured by the cameras. Private businesses such as office 
buildings, banks, and casinos have long used CCTV to 
observe their customers, but CCTV for crime-fighting 
purposes has only become common in the past decade. 
Because of terrorism concerns, authorities are install- 
ing three thousand cameras in lower Manhattan, and 
hundreds of cameras also operate in large cities such 
as Baltimore, Boston, and Chicago.°9 

Critics of the rapid spread of CCTV systems con- 
tend that they are easily abused to infringe on indi- 
vidual privacy, allowing law enforcement to create 
“digital dossiers” on people without probable cause.7° 
American courts, however, have consistently held that 
there is no right to privacy in public. Indeed, so long 
as a suspect does not take steps to conceal informa- 
tion, a court will generally refuse to find a legitimate 
privacy interest. In one case, a police officer used bin- 
oculars to read the license plate of a stolen car parked 
in an open garage. A Michigan court approved of this 
“search,” holding that the defendants “could not rea- 
sonably expect that passers-by would shut their eyes 


to what was clearly visible from the sidewalk or from 


across the street.”7! 


After the Pledge of Allegiance, there is perhaps no reci- 
tation that comes more readily to the American mind 


than the Miranda warning: 


You have the right to remain silent. If you give up that right, 
anything you say can and will be used against you in a court 
of law. You have the right to speak with an attorney and to 
have the attorney present during questioning. If you so 
desire and cannot afford one, an attorney will be appointed 


for you without charge before questioning. 


The Miranda warning is not a mere prop. It strongly 
affects one of the more important aspects of any 
criminal investigation—the interrogation, or ques- 


tioning of a suspect from whom the police want to 


get information concern- 

Interrogation 

The direct questioning of a 
suspect to gather evidence of 
criminal activity and to try to 
gain a confession. 


ing a crime and perhaps a 


confession. 


THE LEGAL 
BASIS 
FOR MIRANDA 


The Fifth Amendment 


guarantees 


Coercion The use of 
physical force or mental 
intimidation to compel a person 
to do something—such as 
confess to committing a crime— 
against her or his will. 


Miranda Rights The 
constitutional rights of accused 
persons taken into custody by 
law enforcement officials. 


protection 
against self-incrimination. 
In other words, as we shall 
see again in Chapter 10, 
a defendant cannot be 
required to provide information about his or her own 
criminal activity. A defendant’s choice not to incrimi- 
nate himself or herself cannot be interpreted as a 
sign of guilt by a jury in a criminal trial. A confession, 
or admission of guilt, is by definition a statement of 
self-incrimination. How, then, to reconcile the Fifth 
Amendment with the critical need of law enforcement 
officers to gain confessions? The answer lies in the con- 
cept of coercion. When torture or brutality is involved, 
it is relatively easy to determine that a confession was 


improperly coerced and is therefore invalid. 


The MirandaCase The Supreme Court first asserted 
that a confession could not be physically coerced in a 
1936 case concerning a defendant who was beaten and 
whipped until he confessed toa murder.” It was not until 
1966, however, that the Court handed down its land- 
mark decision in Miranda y. Arizona.” The case involved 
Ernesto Miranda, a produce worker, who had been 
arrested three years earlier in Phoenix and charged with 
kidnapping and rape. Detectives questioned Miranda 
for two hours before gaining a confession of guilt. At 
no time was Miranda informed that he had a right to 
have a lawyer present. The Court overturned Miranda’s 
conviction, stating that police interrogations are, by 
their very nature, coercive and therefore deny suspects 
their constitutional right against self-incrimination by 


“forcing” them to confess. 


Miranda Rights The concept of Miranda rights, 
established in this case, is based on what University 
of Columbia law professor H. Richard Uviller called 


CHAPTER 7 Police and the Constitution: The Rules of Law Enforcement 135 


inherent coercion. This term 
Custody The forceful 


; refers to the assumption 
detention of a person, or the 


perception that a person is not that even if a police offi- 
iiee vo leave the immediate Ceradoccnnnt lay aan 
vicinity. 

Cacdal on a suspect, the general 

UW 1 

Interrogation atmosphere of an interro- 
The questioning of a suspect gation is in and of itself 
after that person has been ; 

taken into custody. coercive. ?4 Altho ugh 


the Miranda case is best 

remembered for the pro- 
cedural requirement it spurred, at the time the Supreme 
Court was more concerned about the treatment of sus- 
pects during interrogation. 

The Court found that routine police interrogation 
strategies, such as leaving suspects alone in a room for 
several hours before questioning them, were inherently 
coercive. Therefore, the Court reasoned, every suspect— 
not just those who had been physically abused—needed 
protection from coercion. The Miranda warning is a 
result of this need. In theory, if the warning is not given to 
a suspect before an interrogation, the fruits of that inter- 


rogation, including a confession, are invalid. 


WHEN A MIRANDA 
WARNING IS REQUIRED 


As we shall see, a Miranda warning is not necessary under 
several conditions, such as when no questions are asked 
of the suspect. Generally, Miranda requirements apply 
only when a suspect is in custody. In a series of rulings 
since Miranda, the Supreme Court has defined custody 
as an arrest or a situation in which a reasonable person 
would not feel free to leave.75 For example, if four police 
officers enter a suspect’s bedroom at 4:00 A.M., wake 
him, and form a circle around him during questioning, 
then they must first read him a Miranda warning. Even 
though the suspect has not been arrested, he will “not feel 
free to go where he pleased.”7° Consequently, a custodial 
interrogation occurs when a suspect is under arrest or is 


deprived of her or his freedom in a significant manner. 


What aspects of the situation shown here indicate 
that the Aspen (Colorado) police officer is required 
to “Mirandize” the suspect before asking him any 
questions, even if he never formally places the 
suspect under arrest? (Photo by Chris Hondros/Getty Images) 
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Remember, a Miranda warning is required only before a 


custodial interrogation takes place. 


WHEN A MIRANDA 
WARNING IS NOT REQUIRED 


A Miranda warning is not necessary in a number of 


situations: 


|. When the police do not ask the suspect any 
questions that are testimonial in nature. Such 
questions are designed to elicit information that 
may be used against the suspect in court. Note that 
“routine booking questions,” such as the suspect’s 
name, address, height, and eye color, do not 
require a Miranda warning. Even though answering 
these questions may provide incriminating 
5) evidence (especially if the person answering is 
a prime suspect), the Supreme Court has held 
that they are absolutely necessary if the police are 
to do their jobs.77 (Imagine the officer not being 
able to ask a suspect her or his name.) 
2. When the police have not focused on a suspect and 
are questioning witnesses at the scene of a crime. 
3. When a person volunteers information before the 
police have asked a question. 


4. When the suspect has given a private statement 


to a friend or some other acquaintance. 


es 


Miranda does not apply to these statements so 
long as the government did not orchestrate the 
situation. 

oe During a stop and frisk, when no arrest has 
been made. 


6. During a traffic stop.7° 


Furthermore, suspects can waive their Fifth Amend- 
ment rights and speak to a police officer, but only if 
the Miranda waiver is made voluntarily. Silence on 
the part of a suspect does not mean that his or her 
Miranda protections have been taken away. To waive 
their rights, suspects must state—either in writing or 
orally—that they understand those rights and that they 
will voluntarily answer questions without the presence 


of counsel. 


Clear Waiver To ensure that the suspect’s rights 
are upheld, prosecutors are required to prove that the 
suspect “knowing and intelligently” waived his or her 
Miranda rights.79 To make the waiver perfectly clear, 
police will ask suspects two questions in addition to giv- 


ing the Miranda warning: 


1. Do you understand your rights as I have read them 
to you? 
2. Knowing your rights, are you willing to talk to 


another law enforcement officer or me? 


JOB DESCRIPTION: 


® Collect evidence and obtain facts pertaining to 
criminal cases. 


eo once interviews, observe suspects, examine 
an and help with raids and busts. Some 
are assigned to multiagency t task eee k" 


that ae ole like We i 


® Larger departments 
require sixty units of 
college credit or an 
associate’s degree. 


ANNUAL SALARY RANGE?"4 
® $43,920-$76, 350 
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Clear Intent If the sus- 
pect indicates that she or Miranda Waiver 
A decision by a suspect to 
voluntarily give up his or her 
right to remain silent, with 
the understanding that his or 
her answers may be used as 
evidence in criminal court. 


he does not want to speak 
to the officer, thereby 
invoking her or his right 
to silence, the officer must 
immediately stop any ques- 
tioning.8o0 Similarly, if the 
suspect requests a lawyer, the police can ask no further 
questions until an attorney is present.81 

The suspect must be clear about this inten- 
tion, however. In Davis v. United States (1994,),°? the 
Supreme Court upheld the interrogation of a suspect 
after he said, “Maybe | should talk to a lawyer.” The 
Court found that this statement was too ambiguous, 
stating that it did not want to force police officers to 
“read the minds” of suspects who make vague declara- 
tions. Along these same lines, in Berghuis ». Thompkins 


(2010),°8 


the Court upheld the conviction of a suspect 
who implicated himself in a murder after remaining 
mostly silent during nearly three hours of police ques- 
tioning. The defendant claimed that he had invoked 
his Miranda rights by being uncommunicative with 
the interrogating officers. The Court disagreed, say- 
ing that silence is not enough—a suspect must actually 


state that he or she wishes to cut off questioning for the 


Miranda protections to apply. 
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Learning 
Outgomes 


After studying this chapter, 
you willbe ableto... 


Define and contrast the four 
functions of the courts. 
Define jurisdiction and con- 


trast geographic and subject- 
matter jurisdiction. 


Explain the difference 
between trial and appellate 
courts. 


Explain briefly how a case is 
brought to the U.S. Supreme 
Court. 


List and describe the mem- 
bers of the courtroom work 
group. 


Lomoeent Abzroad? 


Shortly after police discovered the knifed, lifeless body of twenty-one-year-old British 
student Meredith Kercher in her apartment in Perugia, Italy, local prosecutors focused 
on Amanda Knox, Kercher’s twenty-year-old American roommate, as the primary sus- 
pect. They believed that Knox, Knox’s Italian boyfriend Raffaele Sollecito, and an African 
immigrant named Rudy Guede had engaged in a “drug fueled” orgy in the apartment. 
Then, after the trio forced Kercher to have sex with them, Sollecito and Guede held her 
down “while the American slit her throat.” 
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Knox, then a junior at the University of Washington, maintained that she had spent the 
night in question at Sollecito’s apartment, where the two had smoked hashish and watched 
a movie. Initially, this report meshed with Guede’s admission that he and Kercher had been 
alone that evening, and that a stranger who snuck into the apartment while Guede was using 
the bathroom had killed the British woman. Then, after unsuccessfully trying to 
avoid arrest by fleeing to Germany, Guede changed his story to implicate 


hE I oo ee ean 


Knox and Sollecito. The main piece of concrete evidence against Knox 
was a knife found in Sollecito’s kitchen. Authorities claimed that this 

oP 43 murder weapon had traces of DNA belonging to both Knox—not 

pv oe surprisingly, given how much time she spent with her boy- 


friend—and, more damningly, the murder victim. 


During .-Knox’s trial, her attorneys argued that the 
trace amounts of “mystery” DNA on the knife were 
so small that it was impossible to determine their 
origin. Furthermore, the lawyers pointed out, the 
shape of the blade did not match a knife- 
shaped bloodstain on Kercher’s bed. 
Nonetheless, on December 4, 2009, 
more than two years after Kercher’s 
death, an Italian jury found Knox guilty 
of murder and sentenced her to twenty- 
six years in prison. The verdict caused an 
outcry among Knox’s supporters, including 
many in the American media. One CBS 
News commentator called the trial “the 

railroad job from hell.” 


r, her roommate? (Photo by 


(AP Photo/Michael P. King, Pool) 


Giuseppe Bellini/Getty Images) 


Critics of Amanda Knox’s guilty verdict were not shy 
about damning Italy’s criminal justice system.’ First, 
they pointed out, Italian police questioned Knox for 
more than fifty-three hours without providing her access 
to an attorney—a situation that, as we will learn in the 
next chapter, would not be allowed in the United States. 
Then, Knox was held in an Italian jail for more than a year 
before being charged with a crime. 

The jury in her trial gathered for only two days a 
week, which, in addition to a long summer break, added 
to the overall length of the proceedings. More important, 
the jury was not sequestered, or shielded from the influ- 
ence of a local media that reveled in lurid and possibly 
untrue tales of Knox’s unseemly behavior as a foreign 
student caught in a whirlpool of drugs, booze, and sex. 

“I am innocent. Raffaele [Sollecito] is innocent,” 
Knox told an Italian judge on December 11, 2010, dur- 
ing an appeal in which her lawyers argued for retesting 
several key pieces of evidence. “It doesn’t do justice 
to Meredith [Kercher] and her loved ones to take our 
lives from us.”* Do the circumstances listed in the 
previous paragraphs mean that the Italian court system 
denied Knox, Sollecito, and Kercher justice? Would the 
American courts have done better? 

Famed jurist Roscoe Pound characterized “justice” 
as society's demand “that serious offenders be convicted 


and punished,” while at the same time “the innocent 


and unfortunate are not oppressed.”* We can expand on 
this noble, if idealistic, definition. Citizens expect their 
courts to discipline the guilty, discourage illegal activi- 
ties, protect civil liberties, and rehabilitate criminals—all 
simultaneously. Over the course of the next four chap- 
ters, we shall examine these lofty goals and the extent to 
which they can be reached. We start with a discussion of 


how courts in the United States work. 


»>WHAT ROLES DO 
COURTS PLAY 
IN SOCIETY 


Simply stated, a court is a place where arguments are 
settled. The argument may be between the federal 
government and a corporation accused of violating 
environmental regulations, between business partners, 
between a criminal and the state, or between any num- 
ber of other parties. The court provides an environ- 
ment in which the basis of the argument can be decided 
through the application of the law. 

Courts have extensive powers in our criminal justice 
system: they can bring the authority of the state to seize 
property and to restrict individual liberty. Given that the 


rights to own property and to enjoy personal freedom are 


A prosecutor (standing, right) speaks to the jury in a Cape May, New Jersey, court room. In simple terms, what 
happens during a trial in a courtroom? What expectations does society have of court proceedings? (AP Photo/Dale 
Gerhard/The Press of Atlantic City) 
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enshrined in the U.S. Constitution, a court’s legitimacy 
in taking such measures must be unquestioned by soci- 
ety. This legitimacy is based on two factors: impartiality 
and independence.‘ In theory, each party involved in a 
courtroom dispute must have an equal chance to present 
its case and must be secure in the belief that no outside 
factors are going to influence the decision rendered by 
the court. In reality, as we shall see over the next four 


chapters, it does not always work that way. 


DUE PROCESS AND CRIME 
CONTROL. IN THE COURTS 


As mentioned in Chapter 1, the criminal justice sys- 
tem has two sets of underlying values: due process and 
crime control. Due process values focus on protecting 
the rights of the individual, while crime control values 


stress the punishment and repression of criminal con- 
duct. The competing nature of these two value 
Lo systems is often evident in the nation’s courts. 
The Due Process Function The primary concern 
of early American courts was to protect the rights of the 
individual against the power of the state. Memories of 
injustices suffered at the hands of the British monar- 
chy were still strong, and most of the procedural rules 
that we have discussed in this textbook were created 


with the express purpose of giving the individual a 


fair chance against the government in any courtroom 


You can outline as you read, after 
you've finished a reading assign- 


ment, or when you reread 
each section within a chap- 
ter before going on to the 
next section. The act of 
physically writing an — 
»s outline fora chapter 
6 _ improves most s stu- ; 
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proceedings. Therefore, the due process function of 
the courts is to protect individuals from the unfair 
advantages that the government—with its immense 
resources—automatically enjoys in legal battles. Seen 
in this light, constitutional guarantees such as the 
right to counsel, the right to a jury trial, and protection 
from self-incrimination are equalizers in the “contest” 
between the state and the individual. The idea that the 
two sides in a courtroom dispute are adversaries (rivals) 
is, as we shall discuss in the next chapter, fundamental 


in American courts. 


The Crime Control Function Advocates of crime 
control distinguish between the court's obligation to be 
fair to the accused and its obligation to be fair to society.° 
The crime control function of the courts emphasizes pun- 
ishment and retribution—criminals must suffer for the 
harm done to society, and it is the courts’ responsibility to 
see that they do so. 

Given these responsibilities to protect the public, 
discourage criminal behavior, and “get criminals off 
the streets,” the courts should not be concerned solely 
with giving the accused a fair chance. Rather than using 
due process rules as “equalizers,” the courts should use 
them as protection against blatantly unconstitutional 
acts. For example, a detective who beats a suspect with 
a tire iron to get a confession has obviously infringed 
on the suspect's constitutional rights. If, however, the 
detective uses trickery to gain a confession, the court 
should allow the confession to stand because it is not 
in society's interest that law enforcement agents be 


deterred from outwitting criminals. 


THE REHABILITATION 
FUNCTION 


A third view of the court’s responsibility is based on 
the “medical model” of the criminal justice system. In 
this model, criminals are comparable to patients, and 
the courts perform the role of physicians who dispense 
“treatment.”? The criminal is seen as sick, not evil, 
and therefore treatment is morally justified. Of course, 
treatment varies from case to case, and some criminals 
require harsh penalties such as incarceration. In other 
cases, however, it may not be in society's best interest 
for the criminal to be punished according to the for- 


mal rules of the justice system. Perhaps the criminal 
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can be rehabilitated to 
Jurisdiction The authority 
of a court to hear and decide 
cases within an area of the law 
or a geographic territory. 


become a productive 

member of society and 
thus save taxpayers the 
costs of incarceration 


or other punishment. 


THE BUREAUCRATIC 
FUNCTION 


JURISDICTION 


In Latin, juris means “law,” and diction means 
“to speak.” Thus, jurisdiction literally refers to 
the power “to speak the law.” Before any court 
can hear a case, it must have jurisdiction over 
the persons involved in the case or its subject 
matter. The jurisdiction of every court, even the 
United States Supreme Court, is lim- 


To a certain extent, the crime con- ee Th f h , hed Sona 
trol, due process, and rehabilitation € Punts men of 
functions of a court are second- criminals Geographic Jurisdiction One 


ary to its bureaucratic function. In 
general, a court may have the goal 
of protecting society or protecting 
the rights of the individual, but ona 
day-to-day basis that court has the 
more pressing task of dealing with 
the cases brought before it. Like 
any bureaucracy, a court is con- 
cerned with speed and efficiency, 
and loftier concepts such as justice 
can be secondary to a judge's need 
to wrap up a particular case before 
six o'clock so that administrative 
deadlines can be met. Indeed, many 
observers feel that the primary adversarial relation- 
ship in the courts is not between the two parties 
involved but between the ideal of justice and the reality 


of bureaucratic limitations.® 


Lshee~a 


One of the more often cited limitations of the American 


judicial system is its complex nature. In truth, the 
United States does not have a single judicial system, but 
fifty-two different systems—one for each state, for the 
District of Columbia, and for the federal government. 
Each state has its own unique judiciary with its own 
set of rules, some of which may be in conflict with the 
federal judiciary. Thus, it may be helpful at this point 
to discuss some basics—jurisdiction, trial and appellate 


courts, and the dual court system. 
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should be of use; 


when a man Is 
hanged, 
he is good 
for nothing.” 


—VOLTAIRE 
(FRENCH PHILOSOPHER 
AND WRITER, 1694-1778) 


limitation is geographic. Generally, 
a court can exercise its authority 
over residents of a certain area. A 
state trial court, for example, nor- 
mally has jurisdictional authority 
over crimes committed in a par- 
ticular area of the state, such as a 
county or a district. A state’s highest 
court (often called the state supreme 
court) has jurisdictional authority 
over the entire state, and the United 
States Supreme Court has jurisdic- 
tion over the entire country. 
For the most part, criminal 
jurisdiction is determined by legislation. The U.S. 
Congress or a state legislature can determine 
what acts are illegal within the geographic 
boundaries it controls, thus giving federal or 
state courts jurisdiction over those crimes. What hap- 
pens, however, when more than one court system has 


jurisdiction over the same criminal act? 


Federal versus State Jurisdiction Under the 
principles of federalism (see page 10), crime is con- 
sidered a state and local issue. Nonetheless, because 
of laws passed by the U.S. Congress, federal courts 
have jurisdiction over about 4,400 crimes, including 
drug trafficking, kidnapping, bank robbery, and ille- 
gal gambling.? Many acts that are illegal under federal 
law are also illegal under state law. As a general rule, 
when Congress “criminalizes” behavior that is already 
prohibited under a state criminal code, the federal 
and state courts both have jurisdiction over that crime 


unless Congress states otherwise in the initial legisla- 
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tion. Thus, concurrent jurisdiction, which occurs 
when two different court systems have simultaneous 
jurisdiction over the same case, is quite common. 
Less common is a situation in which federal law and 
state law contradict each other. Today, fifteen states allow 
the use of marijuana for medicinal purposes (see photo 
below), even though federal law considers the posses- 
sion, sale, or distribution of marijuana a crime.'° This 
contradiction can place citizens of those states in a dif- 
ficult position. For example, at an airport in Montana— 
which allows medical marijuana—state employees at an 
airport might ignore possession of marijuana while bag- 
gage screeners, who work for the federal government, 
would be required to notify law enforcement when find- 


ing marijuana used for medical purposes. 


State versus State Jurisdiction Multiple states 
can also claim jurisdiction over the same defendant 
or criminal act, depending on state legislation and the 
circumstances of the crime. For example, if Billy is 
standing in State A and shoots Frances, who is standing 
in State B, the two states could have concurrent juris- 
diction to try Billy for murder. Similarly, if a property 
theft takes place in State A but police recover the stolen 
goods in State B, concurrent jurisdiction could exist. 


Some states have even passed laws stating that they 


have jurisdiction over their own citizens who commit 


crimes in other states, 

Concurrent 

Jurisdiction The situation 
that occurs when two or 

more courts have the authority 
to preside over the same criminal 
case. 


even if there is no other 


connection between 


the home state and the 
criminal act." 


Accordingly, rules Extradition The process by 
which one jurisdiction surrenders 
a person accused or convicted 

of violating another jurisdiction’s 
criminal law to the second 


jurisdiction. 


of jurisdiction can give a 
state court power over an 
individual who has had 
only minor contact with 
that state. Consider the 
case of Phillip R. Greaves I, of Pueblo, Colorado. In 
2010, Greaves touched off national outrage by pub- 
lishing a book about pedophilia (sexual desire felt by 
adults for children). Although his jurisdiction was far 
from Colorado, a law enforcement agent in Polk County, 
Florida, ordered a copy of The Pedophile’s Guide to Love and 
Pleasure: A Child-Lover’s Code of Conduct over the Internet. 

As soon as the book arrived, Polk County officials 
claimed jurisdiction over Greaves and issued a warrant 
for his arrest on charges of distributing obscene mate- 
rial in Florida. Cooperating, Colorado law enforcement 
agents extradited Greaves to Florida, where he was found 
guilty in state court and sentenced to two months’ pro- 
bation. Extradition is the formal process by which one 
legal authority, such as a state or a nation, transfers a 
fugitive to another legal authority that has a valid claim 
on the suspect. (CAREER 
Pe 


Extradition Service agent, 


To become a US. 


a federal law enforcement 
officer must complete 120 
hours of training in areas 
such as prisoner transpor- 
tation, contraband control, 


and defensive driving.) 


§ At the Dr. Reefer dispensary 
in Boulder, Colorado, a sales- 
woman packages medical 
marijuana for a customer. 
How does medical marijuana 
represent a situation in 
which federal and state law 
is contradictory? (Photo by Chris 
Hondros/Getty Images) 
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Multiple Trials When 
different 
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courts share 


The type of court in which most 
cases usually begin and in which 
questions of fact are examined. 


jurisdiction over the same 
defendant, multiple trials 
can result. In late 2007, 
for example, professional 
football player Michael Vick was convicted in federal 
court for operating a dogfighting ring and was sentenced 
to twenty-three months in federal prison. Nearly a 
year into his sentence, Vick traveled to Surry County, 
Virginia—where his crimes had taken place—and pleaded 
guilty to similar charges, receiving as punishment a sus- 
pended sentence (discussed in Chapter 12). 

Similarly, from 2007 to 2010, religious sect leader 
Warren Jeffs appeared in the courts of three different 
states—Arizona, Texas, and Utah—to face charges related 
to sex with underage girls. Because officials in each 
state had probable cause that he had committed crimes 
within state limits, each state had jurisdiction over him 
and the right to conduct a criminal trial. Although some 
believe that these multiple trials are a waste of taxpayer 
money, state and county prosecutors often argue that 
local victims of crimes deserve the “sense of closure” 
that comes with criminal proceedings.’? 

In addition, as we will see in Chapter 10, guilty 
verdicts can be appealed and reversed, and extra convic- 
tions serve as “insurance” against that possibility. In 


most situations, however, convictions in one jurisdic- 


tion end the prosecution of the same case in another 


jurisdiction. 


Subject-Matter Jurisdiction Jurisdiction over 
subject matter also acts as a limitation on the types 
of cases a court can hear. State court systems include 
courts of general (unlimited) jurisdiction and courts of 
limited jurisdiction. Courts of general jurisdiction have 
no restrictions on the subject matter they may address, 
and therefore deal with the most serious felonies and 
civil cases. Courts of limited jurisdiction, also known 
as lower courts, handle misdemeanors and civil mat- 
ters under a certain amount, usually $1,000. To lighten 
caseload pressures in lower courts, many states have 
created special subject-matter courts that only dispose 
of cases involving a specific crime. For example, a num- 
ber of jurisdictions have established drug courts to han- 
dle an overload of illicit narcotics arrests, and several 
years ago California created the first court specifically 


designed for crimes involving U.S. military veterans. 


TRIAL AND 
APPELLATE COURTS 


Another distinction is between courts of original juris- 
diction and courts of appellate, or review, jurisdiction. 


Courts having original jurisdiction are courts of the first 


instance, or trial co 


ts. Almost every case begins in 


a trial court. It is in this court that 

a trial (or a guilty plea) takes place, 

and the judge imposes a sentence if 

the defendant is found guilty. Trial 

courts are primarily concerned with 

questions of fact. That is, they 

Lo are designed to determine 

exactly what events occurred 

that are relevant to questions of the 
defendant’s guilt or innocence. 

Courts having appellate juris- 
diction act as reviewing courts, or 
appellate courts. In general, cases 
can be brought before appellate courts only on appeal by 
one of the parties in the trial court. (Note that because 
of constitutional protections against being tried twice 
for the same crime, prosecutors who lose in criminal 
trial court cannot appeal the verdict.) An appellate court 
does not use juries or witnesses to reach its decision. 
Instead, its judges make a decision on whether the case 
should be reversed and remanded, or sent back to the 
court of original jurisdiction for a new trial. Appellate 
judges present written explanations for their decisions, 
and these opinions of the court are the basis for a great 
deal of the precedent in the criminal justice system. 

It is important to understand that appel- 
late courts do not determine the defendant's guilt or 
innocence—they only make judgments on questions 
of procedure. In other words, they are concerned with 
questions of law and normally accept the facts as estab- 
lished by the trial court. Only rarely will an appeals 
court question a jury’s decision. Instead, the appellate 
judges will review the manner in which the facts and 
evidence were provided to the jury and rule on whether 


errors were made in the process. 


THE DUAL COURT SYSTEM 


Like many other aspects of American government, the 
structure of the judicial system was the result of a com- 
promise. During the framing of the U.S. Constitution, 
two camps emerged with different views on the courts. 
The Anti-Federalists, interested in limiting the power 
of the federal government, wanted the Supreme Court 
to be the only national court, with the states handling 
the majority of judicial work. The Federalists, dedicated 


_ Justice 
Is open to ae 
everyone 


... inthe same way as 
the Ritz Hotel’’ 


—JUDGE STURGESS 
(BRITISH, 1920) 


Appellate Court 

A court that reviews decisions 
made by lower courts, such as trial 
courts; also known as courts of 


Opinion A statement bya 
judge expressing the reasons for 
the court’s decision in a case. 


Dual Court System 

The separate but interrelated court 
system of the United States, made 
up of the courts on the national 
level and the courts on the state 
level. 


to ensuring that the states did not have too much power, 
wanted all cases to be heard in federal courts. Both 
sides eventually made concessions, and the outcome is 
reflected in the dual court system that we have today 
(see Figure 8.1 on the following page).'° 

Federal and state courts both have limited jurisdic- 
tion. Generally, federal courts preside over cases involving 
violations of federal law, and state courts preside over cases 
involving violations of state law. The distinction is not 
always clear, however. A number of crimes—such as kid- 
napping and transportation of narcotics—are deemed ille- 
gal by both federal and state statutes, and persons accused 
of such crimes can be tried in either court system. In these 
instances, federal and state prosecutors must decide among 
themselves who will handle the case—a decision based on 
a number of factors, including publicity surrounding the 
crime and the relative caseloads of the respective court 
systems. Prosecutors will often steer a suspect toward the 
harsher penalty. Thus, if the punishment for a particular 
crime is more severe under federal law than state law, then 


law enforcement officials may decide to try the defendant 


in federal court (and vice versa). 


a —- 

Typically, a state court system includes several levels, 
or tiers, of courts. State courts may include (1) lower 
courts, or courts of limited jurisdiction; (2) trial courts 


of general jurisdiction; (3) appellate courts; and (4) the 
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Figure 8.1 The Dual Court System 


state’s highest court. As 
Specialty Court 
A lower court that has 
jurisdiction over one specific 
area of criminal activity, such 
as illegal drugs or domestic 
violence. 


previously mentioned, 
each state has a different 
judicial structure, in which 
different courts have dif- 
ferent jurisdictions, but 
there are enough similari- 
ties to allow for a general discussion. Figure 8.2 on the 


facing page shows a typical state court system. 


COURTS OF 
LIMITED JURISDICTION 


Most states have local trial courts that are limited to 
trying cases involving minor criminal matters, such 
as traffic violations, prostitution, and drunk and dis- 
orderly conduct. Although these minor courts usually 
keep no written record of the trial proceedings and 
cases are decided by a judge rather than a jury, defen- 


dants have the same rights as those in other trial courts. 
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Bankruptcy Courts 


Highest 
State Courts 


State Courts 
of Appeals 


State Administrative 
Agencies 


State Trial Courts 


of General Jurisdiction ie : 


Local Trial Courts of 
Limited Jurisdiction 


The majority of all minor criminal cases are decided in 
these lower courts. Courts of limited jurisdiction can 
also be responsible for the preliminary stages of felony 
cases. Arraignments, bail hearings, and preliminary 
hearings often take place in these lower courts. (CAREER 
TIP: Some jurisdictions, notably in Texas, continue to use 
justice courts to settle minor disputes between private 
individuals and crimes punishable by small fines or jail 
terms. These courts of limited jurisdiction are presided 
over by a judge called a justice of the peace [mostly in rural 
areas] or a magistrate [mostly in cities].) 

Many states have also created specialty courts that 
have jurisdiction over very narrowly defined areas of 
criminal justice. Not only do these courts remove many 
cases from the existing court systems, but they also 
allow court personnel to become experts in a particular 


subject. Specialty courts include the following: 


1. Drug courts, which deal only with illegal substance 
crimes. 


2. Gun courts, which have jurisdiction over crimes 
that involve the illegal use of firearms. 

3. Juvenile courts, which specialize in crimes 
committed by minors. (We will discuss juvenile 
courts in more detail in Chapter 15.) 

4. Domestic courts, which deal with crimes of 
domestic violence, such as child and spousal abuse. 

5. Elder courts, which focus primarily on the special 
needs of the elderly victims rather than the 


offenders. 


As we will see in Chapter 12, many state and local 
governments are ‘searching for cheaper alternatives 
to locking up nonviolent offenders in prison or jail. 
Because specialty courts offer a range of treatment 
options for wrongdoers, these courts are becoming 


increasingly popular in today’s more budget- conscious 


Figure 8.2. A Typical State Court System 
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PROBATE COURT 
‘ Some states call it Surrogate Court or 
_ Orphans’ Court. It is a special court that 
handles wills, administration of estates, 
and guardianship of minors 
and incompetents. 


o = L 
*Courts of special jurisdiction, such as probate, family, or 
juvenile, and the so-called inferior courts, such as common 
pleas or municipal courts, may be separate courts or may 
be part of the trial court of general jurisdiction. 
‘Justices of the peace do not exist in all states. Their 
jurisdiction varies greatly from state to state when they 
do exist. 


INTERMEDIATE APPELLATE COURTS 
About three-fourths of the states have intermediate appellate 
courts, which are intermediate appellate tribunals situated between 
the trial courts and the courts of final resort. A majority of cases 
decided in appellate court go no further. 


SUPERIOR COURT 
Highest trial court with general jurisdiction. Some states call 


it Circuit Court, District Court, Court of Common Pleas, or, 
in New York, Supreme Court. 


COUNTY COURT * 
These courts, sometimes called 
Common Pleas or District Courts, 
have limited jurisdiction 
in both civil and criminal cases. 


criminal justice system. For example, about two thou- 
sand drug courts are now operating in the United 
States, a number that is expected to increase as the 
financial benefits of diverting drug law violators from 


correctional facilities become more evident. 


State trial courts that have general jurisdiction may be 
called county courts, district courts, superior courts, or 
circuit courts. In Ohio, the name is the court of common 
pleas and in Massachusetts, the trial court. (The name 
sometimes does not correspond with the court’s func- 
tions. For example, in New York the trial court is called 
the supreme court, whereas in most states the supreme 


court is the state’s highest court.) Courts of general 


A A EE 


MUNICIPAL COURT 
In some cities, it is customary 
to have less important cases 
tried by municipal justices 
or municipal magistrates. 


DOMESTIC RELATIONS COURT 
Also called Family Court 
or Children’s Court. 
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jurisdiction have the authority to hear and decide cases 
involving many types of subject matter, and they are the 


setting for criminal trials (discussed in Chapter 10). 


STATE COURTS OF APPEALS 


Every state has at least one court of appeals (known 
as an appellate, or reviewing, court), which may be 
an intermediate appellate court or the state’s highest 
court. About three-fourths have intermediate appellate 
courts. The highest appellate court in a state is usually 
called the supreme court, but in both New York and 
Maryland, the highest state court is called the court of 
appeals. The decisions of each state’s highest court on 
all questions of state law are final. Only when issues of 
federal law or constitutional procedure are involved can 
the United States Supreme Court overrule a decision 
made by a state’s highest court. 


2 
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The federal court system is basically a three-tiered model 
consisting of (1) U.S. district courts (trial courts of gen- 
eral jurisdiction) and various courts of limited jurisdic- 
tion, (2) U.S. courts of appeals (intermediate courts of 
appeals), and (3) the United States Supreme Court. 

Unlike state court judges, who are usually elected, 
federal court judges—including the justices of the 
Supreme Court—are appointed by the president of the 
United States, subject to the approval of the Senate. All 
federal judges receive lifetime appointments (because 
under Article III of the Constitution they “hold their 
offices during Good Behavior”). 


U.S. DISTRICT COURTS 


On the lowest tier of the federal court system are the 
U.S. district courts, or federal trial courts. These are the 


courts in which cases involving federal laws begin, anda 
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judge or, if it is a jury trial, a jury decides the case. Every 
state has at least one federal district court, and there is 
one in the District of Columbia. The number of judicial 
districts varies over time, primarily owing to population 
changes and corresponding caseloads. At the present 
time, there are ninety-four judicial districts. The fed- 
eral system also includes other trial courts of limited 
jurisdiction, such as the Tax Court and the Court of 


International Trade. 


U.S. COURTS OF APPEALS 


In the federal court system, there are thirteen U.S. 
courts of appeals—also referred to as U.S. circuit 
courts of appeals. The federal courts of appeals for 
twelve of the circuits hear appeals from the district 
courts located within their respective judicial circuits 
(see Figure 8.3 on the facing page). The Court of 
Appeals for the Thirteenth Circuit, called the Federal 
Circuit, has national appellate jurisdiction over certain 
types of cases, such as cases in which the U.S. govern- 
ment is a defendant. The decisions of the circuit courts 
of appeals are final unless a further appeal is pursued 
and granted. In that event, the matter is brought before 
the Supreme Court. 


THE UNITED STATES 
SUPREME COURT 


Although the United States Supreme Court reviews 


a minuscule percentage of the cases decided in the 


TEST prep 


Grades aren’t a matter of life and death, 
and worrying too much about a 
single exam can have a negative 
effect on your performance. 
Keep exams in perspective. 
If you do poorly on one test, 
it’s not the end of the world. 
Rather, it should motivate 
you to do better 


on the next one. 


United States each year, its decisions profoundly affect 
our lives. The impact of Court decisions on the crimi- 
nal justice system is equally far reaching: Gideon ». 
Wainwright (1963)4 established every American’s right 
to be represented by counsel ina criminal trial; Miranda 
y. Arizona (1966)"5 transformed pretrial interrogations; 
Furman ». Georgia (1972)?° ruled that the death penalty 
was unconstitutional (temporarily); and Gregg v. Georgia 
(1976)'7 spelled out the conditions under which the 
death penalty could be allowed. As you have no doubt 
noticed from the discussions in this textbook, the 
Court has addressed nearly every important facet of 


criminal law. 


The Supreme Court in Action The Supreme 
Court “makes” criminal justice policy in two impor- 


tant ways: through judicial review and through its 


authority to interpret 

Judicial Review 

The power of a court to review 
the actions of the executive and 
legislative branches. 


the law. Judicial review 
refers to the power of 
the Court to determine 
whether a law or action 
by the other branches of 
the government is constitutional. For example, in the 
late 1990s Congress passed a law restricting Internet 
sales of “crush” videos, which showed women crush- 
ing small animals to death with their bare feet or 
high heels.'® The wording of the statute prohibited 
the sale of videos showing any form of graphic vio- 
lence against animals. Several years after the law's 
passage, Robert Stevens of Pittsville, Virginia, was 
sentenced to three years in prison for distribut- 
ing videos that featured pit bull fights. In 2010, the 


Supreme Court overturned Stevens’s conviction and 


Figure 8.3 Geographic Boundaries of the Federal Circuit Courts of Appeals 
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invalidated the federal 
Writ of Certiorari 
A request from a higher court 
asking a lower court for the 
record of a case. 


law as unconstitutional 
on the ground that it vio- 


lated First Amendment 
Rule of Four A rule of the 
United States Supreme Court 
that the Court will not issue a 
writ of certiorari unless at least 
four justices approve of the 
decision to hear the case. 


protections of freedom of 
expression.'9 

As the final inter- 
preter of the Constitution, 
the Supreme Court must 
also determine how estab- 
lished law applies to specific situations. In the previous 
chapter, you learned that a law enforcement officer must 
immediately stop questioning a suspect who requests 
her or his Miranda rights (see pages 134-135). 

In Maryland ». Shatzer (2010),?° the Court consid- 
ered a situation in which a sexual abuse suspect invoked 
his Miranda rights, spent more than two years in prison 
(for an unrelated crime), and then waived his Miranda 
rights. The Court rejected the suspect's claim that due to 
his much earlier action, the later waiver, although made 
willingly, “did not count.” Instead, the Court decided on 
a new rule: A Miranda invocation is good for only four- 
teen days. After that, a suspect must clearly reestablish 


her or his right to silence. 


Jurisdiction of the Supreme Court The United 
States Supreme Court consists of nine justices—a chief 
justice and eight associate justices. The Supreme Court 
has original, or trial, jurisdiction only in rare instances 
(set forth in Article III, Section 2, of the Constitution). 
In other words, only rarely does a case originate at the 
Supreme Court level. Most of the Court’s work is as an 
appellate court. It has appellate authority over cases 
decided by the U.S. courts of appeals, as well as over 
some cases decided in the state courts when federal 
questions are at issue. (CAREER TIP: 
The United States Supreme Court in 
Washington, D.C., relies on docents to 
conduct tours and present lectures | 
that give visitors a greater under- 
standing of the Court, its history, and 
the art and architecture of its build- 
ing. Although docents are volun- 


teers, the position provides public 
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speaking and customer service experience—valuable addi- 


tions to any résumé.) 


Which Cases Reach the Supreme Court? There 
is no absolute right to appeal to the United States 
Supreme Court. Although thousands of cases are filed 
with the Supreme Court each year, in 2009— 
Lo 2010 the Court heard only eighty. With a writ 
of certiorari (pronounced sur-shee-uh-rah- 
ree), the Supreme Court orders a lower court to send it 
the record of a case for review. A party can petition the 
Supreme Court to issue a writ of certiorari, but whether 
the Court will do so is entirely within its discretion. 
More than go percent of the petitions for writs of 
certiorari (or “certs,” as they are popularly called) are 
denied. A denial is not a decision on the merits of a case, 
nor does it indicate agreement with the lower court's 
opinion. Therefore, the denial of the writ has no value 
as a precedent.*' The Court will not issue a writ unless 
at least four justices approve of it. This is called the rule 
of four. Although the justices are not required to give 
their reasons for refusing to hear a case, most often the 
decision is based on whether the legal issue involves a 
“substantial federal question.” Political considerations 
aside, if the justices do not feel the case addresses an 
important federal law or constitutional issue, they will 


vote to deny the writ of certiorari. 


John G. Roberts, Jr., pictured 
here, is the seventeenth chief 
justice of the United States 
Supreme Court. 
What is the 
jurisdiction of 
the Supreme 
Court? (Ap 
Photo/Lawrence 


Jackson) 


2B Rr 


Supreme Court Decisions Like all appellate 
courts, the Supreme Court normally does not hear any 
evidence. The Court’s decision in a particular case is 
based on the written record of the case and the writ- 
ten arguments (briefs) that the attorneys submit. The 
attorneys also present oral arguments—arguments 
presented in person rather than on paper—to the 
Court, after which the justices discuss the case in 
conference. The conference is strictly private—only the 
justices are allowed in the room. 

When the Court has reached a decision, the chief 
justice, if in the majority, assigns the task of writing the 
Court's opinion to one of the justices. When the chief 
Justice is not in the majority, the most senior justice vot- 
ing with the majority assigns the writing of the Court’s 
opinion. The opinion outlines the reasons for the Court's 
decision, the rules of law that apply, and the decision. 

Often, one or more justices who agree with the 
Court’s decision may do so for different reasons than 
those outlined in the majority opinion. These justices 
may write concurring opinions setting forth their own 
legal reasoning on the issue. Frequently, one or more 
justices disagree with the Court’s conclusion. These 
justices may write dissenting opinions outlining the 
reasons why they feel the majority erred. Although a 


dissenting opinion does not affect the outcome of the 


any 


JOB DESCRIPTION: 


@ Assist judges in courtroom matters such as managing 
evidence, interacting with court personnel, and 
communicating with attorneys and the public. 


® Analyze complex legal issues regarding information 
submitted by the two parties before the court, help 

the judge research and write opinions, prepare 

reports for the judge on the legal issues of acase, — 
and make r recommendations directly to the judge cre 
concerning HO Te, of the fret orappeal. 


case before the Court, it 

Oral Arguments 

The verbal arguments presented in 
person by attorneys to an appellate 
court. 


may be important later. 
In a subsequent case 
the 


issue, a justice or attor- 


concerning same 

Concurring Opinion A 
separate opinion prepared by a 
judge who supports the decision of 


the majority. 


ney may use the legal 


reasoning in the dis- 
Dissenting Opinion A 
separate opinion in which a judge 
disagrees with the conclusion 
reached by the majority of 

the court. 


senting opinion as the 
basis for an argument 
to reverse the previous 


decision and establish a 


éHOW DO JUDGES 


FUNCTION IN THE | 


eee 


CRIMINAL JUSTICE 
SYSTEM? | 


Supreme Court justices are the most visible and best- 
known American jurists, but in many ways they are 
unrepresentative of the profession as a whole. Few 
judges enjoy three-room office suites fitted with a 
fireplace and a private bath, as do the Supreme Court 


justices. Few judges have four clerks to assist them. Few 


LAW CLERK 


® Law clerks must have superior writing 
and research skills and a solid 
knowledge of the law, court 
procedures, jurisdictional 
rules, and the court system. 


ANNUAL SALARY RANGE? 
@ $54, 000-$105, 000° 


te 


For 


ce duinemakintarn 


ati 


exe a 
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judges get a yearly vacation 
Docket The list of cases 
entered on a court’s calendar 
and thus scheduled to be heard 
by the court. 


that stretches from July 
through September. Most 
judges, in fact, work at the 
lowest level of the system, 
in criminal trial courts, 
where they are burdened with overflowing caseloads 
and must deal daily with the pettiest of criminals. 

One attribute a Supreme Court justice and a criminal 
trial judge in any small American city do have in common 
is the expectation that they will be just. Of all the partici- 
pants in the criminal justice system, no single person is 
held to the same high standards as the judge. From her or 
his lofty perch in the courtroom, the judge is counted on 
to be “above the fray” of the bickering defense attorneys 
and prosecutors. When the other courtroom contestants 
rise at the entrance of the judge, they are placing the bur- 
den of justice squarely on that judge’s shoulders. 


THE ROLES AND 
RESPONSIBILITIES 
OF TRIAL JUDGES 


One of the reasons why judicial integrity is considered 
so important is the amount of discretionary power a 
judge has over the court proceedings. Nearly every stage 
of the trial process includes a decision or action to be 


taken by the presiding judge. 


Before the Trial A great deal of the work done by a 
judge takes place before the trial even starts, free from 
public scrutiny. These duties, some of which you have 
seen from a different point of view in the section on law 


enforcement agents, include determining the following: 


vf Whether there is sufficient probable cause to 
issue a Search or arrest warrant. 
Whether there is sufficient probable cause to 
authorize electronic surveillance of a suspect. 
Whether enough evidence exists to justify the 
temporary incarceration of a suspect. 
Whether a defendant should be released on bail, 
and if so, the amount of the bail. 
Whether to accept pretrial motions by prosecutors 
and defense attorneys. 


Whether to accept a plea bargain. 
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During these pretrial activities, the judge takes on the 
role of the negotiator.?* As most cases are decided through 
plea bargains rather than through trial proceedings, the 
judge often offers his or her services as a negotiator to 
help the prosecution and the defense “make a deal.” The 
amount at which bail is set is often negotiated as well. 
Throughout the trial process, the judge usually spends a 
great deal of time in his or her chambers, or office, nego- 


tiating with the prosecutors and defense attorneys. 


During the Trial When the trial starts, the judge takes 
on the role of referee. In this role, she or he is responsible 
for seeing that the trial unfolds according to the dictates 
of the law and that the participants in the trial do not 
overstep any legal or ethical bounds. In this role, the 
judge is expected to be neutral, determining the admis- 
sibility of testimony and evidence on a completely objec- 
tive basis. The judge also acts as a teacher during the trial, 
explaining points of law to the jury. 

If the trial is not a jury trial, then the judge must 
also make decisions concerning the guilt or innocence of 
the defendant. If the defendant is found guilty, the judge 
must decide on the length of the sentence and the type of 
sentence. (Different types of sentences, such as incarcer- 
ation, probation, and other forms of community-based 


corrections, will be discussed in Chapters 11 and 12.) 


The Administrative Role Judges are also 
administrators. That is, they are responsible for the day- 
to-day functioning of their courts. A primary admin- 
istrative task of a Judge is scheduling. Each courtroom 
has a docket, or calendar of cases, and it is the judge’s 
responsibility to keep the docket current. This entails not 
only scheduling the trial but also setting pretrial motion 
dates and deciding whether to grant attorneys” requests 
for continuances, or additional time to prepare for a case. 
Judges must also keep track of the immense load 
of paperwork generated by each case and manage the 
various employees of the court. In some instances, 
judges are even responsible for the budgets of their 
courtrooms.” Congress, recognizing the burden of 
such tasks, created the Administrative Office of the 
United States Courts in 1939 to provide administrative 
assistance for federal court judges.?4 Most state court 
judges, however, do not have the luxury of similar aid, 


though they are supported by a court staff. 


rectal, 


“TWEETING” ON TRIAL 


SELECTION OF JUDGES 


In the federal court system, all judges are appointed by 
the president and confirmed by the Senate. It is dif- 
ficult to make a general statement about how judges 
are selected in state court systems, however, because 
the procedure varies widely from state to state. In some 
states, such as New Jersey, all judges are appointed 
by the governor and confirmed by the upper cham- 
ber of the state legislature. In other states, such as 
Alabama, partisan elections are used to choose judges. 
In these elections, a judicial candidate declares alle- 
giance to a political party, usually the Democrats or the 
Republicans, before the election. States that conduct 
nonpartisan elections such as Kentucky do not require 
a candidate to affiliate herself or himself with a political 


party in this manner. 


if 


In 1940, Missouri 
became the first state to 
combine appointment 
and election in a single 
merit selection. When 
all jurisdiction levels 
are counted, twenty-one 
states and the District 
of Columbia now utilize 
the Missouri Plan, as 


merit selection has been 


Partisan Election 

An election in which candidates are 
affiliated with and receive support 
from political parties. 


Nonpartisan Election An 
election in which candidates are 
presented on the ballot without 
any party affiliation. 


Missouri Plan A method 
of selecting judges that combines 
appointment and election. 


labeled. The Missouri Plan consists of three basic steps: 


Whena vacancy on the bench arises, candidates are 


nominated by a nonpartisan committee of citizens. 


The names of the three most qualified candidates 


are sent to the governor or executive of the state 
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judicial system, and 
Courtroom Work 
Group The social 
organization consisting of the 
judge, prosecutor, defense 
attorney, and other court 
workers. 


that person chooses 

who will be the judge. 
e  Ayear after the 

new judge has been 

installed, a “retention 

election” is held so 
that voters can decide whether the judge deserves 


to keep the post.75 


The goal of the Missouri Plan is to eliminate partisan 
politics from the selection procedure, while at the same 
time giving the citizens a voice in the process. One 
noted drawback of the merit system—and indeed of any 
elective method of selecting judges—is that voters may 
lack knowledge not only of the issues of a judicial elec- 
tion, but also of the identities of the candidates. A poll 
in Michigan found that nine out of ten voters could not 
identify any sitting state supreme court justice, and an 
equal number did not know how many justices served 
on the state’s highest court or the length of their term 


in office.2¢ 
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WHAT IS THE 
COURTROOM WORK 


Television dramas often depict the courtroom as a battle- 
field, with prosecutors and defense attorneys spitting fire 
at each other over the loud and insistent protestations of a 
frustrated judge. Consequently, many people are somewhat 
disappointed when they witness a real courtroom at work. 
Rarely does anyone raise his or her voice, and the court- 
room professionals appear—to a great extent—to be coop- 
erating with one another. In Chapter 6, we discussed the 
existence of a police subculture, based on the shared values 
of law enforcement agents. A courtroom subculture exists 
as well, centered on the courtroom work group. The most 
important feature of any work group is that it is a cooperative 
unit whose members establish shared values and methods 
that help the group efficiently reach its goals. Though coop- 


eration is not a concept usually associated with criminal 


courts, it is in fact crucial to the adjudication process.*? 


der and provide security in the 
during trials, and escort and guard 
and prevent them from having improper 
t with the public. 


yen and close court, call cases, call witnesses, 
d generally “direct the traffic” of the trial. 


"KIND OF TRAINING IS REQUIRED? 


dr a two- or four-year college 
phasis on criminal justice. 


MEMBERS OF THE 
COURTROOM WORK GROUP 


The courtroom work group is made up of those individ- 
uals who are involved with the defendant from the time 
she or he is arrested until sentencing. The most 

D5) prominent members are the judge, the pros- 
ecutor, and the defense attorney (the latter two 


will be discussed in detail in the next chapter). Three 


other court participants complete the work group: 


1. The bailiff of the court is responsible for 
maintaining security and order in the judge’s 
chambers and the courtroom. Bailiffs lead the 
defendant in and out of the courtroom and 
attend to the needs of the jurors during the trial. 
A bailiff, often a member of the local sheriff's 
department but sometimes an employee of 
the court, also delivers summonses in some 
jurisdictions. (CAREER TIP: In some states, such as 
New York, the court system hires law enforcement 
agents known as court officers to protect judges, 
court employees, and the public in courthouses.) 

2. The clerk of the court has an exhaustive list of 
responsibilities. Any plea, motion, or other matter 
to be acted on by the judge must go through the 
clerk. The large amount of paperwork generated 
during a trial, including transcripts, photographs, 
evidence, and any other records, is maintained by 
the clerk. The clerk also issues subpoenas for jury 
duty and coordinates the jury selection process. In 
the federal court system, judges select clerks, while 
state clerks are either appointed or, in nearly a 
third of the states, elected. 


Court reporters record every word that is said 


Oo 


during the course of the trial. They also record 
any depositions, or pretrial question-and-answer 
sessions in which a party or a witness answers an 


attorney's questions under oath. 


FORMATION OF THE 
COURTROOM WORK GROUP 


The premise of the work group is based on constant 
interaction that fosters relationships among the mem- 


bers. As legal scholar David W. Neubauer describes: 


Every day, the same group 

Bailiff of the Court A law 
enforcement officer from the local 
sheriff’s department who maintains 
courtroom order and oversees the 
activities of the jurors. 


Clerk of the Court A court 
employee whose main duties 
include maintaining court records, 
coordinating jury selection, and 
managing case flow. 


of courthouse regulars 
assembles in the same 
courtroom, sits or stands 
in the same places, and 
performs the same tasks as 
the day before. The types 
of defendants and the 
nature of the crimes they 
are accused of committing 
also remain constant. Only Court Reporter INE 
known as a stenographer, a court 
witnesses, and defendants employee who provides a word- 
28 for-word written record of all court 
proceedings. 


the names of the victim, 
are different. 


After a period of time, 
the members of a court- 
room work group learn how the others operate. The 
work group establishes patterns of behavior and norms, 


and cooperation allows the adjudication process to 


function informally and smoothly.?9 In some cases, the 
members of the work group may even form personal 
relationships, which only strengthen the courtroom 


culture. 


CAREER TIP: Court reporters are 
also known as stenographers 
because many of them use 
a stenotype machine—with 

a keyboard based on the 
phonetic sound of words— 
to take down court 


proceedings. 


What is the role of 
the court reporter 
during a criminal 
trial? Why are 
court reporters 
necessary? 
(Michael Newman/ 
PhotoEdit) 
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One way in which the courtroom work group dif- 
fers from a traditional work group at a company such as 
Apple Computer, Inc., is that each member answers to 
a different sponsoring organization. Although the judge 
has ultimate authority over a courtroom, he or she is not 
the “boss” of the attorneys. The prosecutor works for 
the district attorney’s office, while the defense attorney 
is hired by a private individual or the public defender’s 
office. For her or his part, the judge works for the court 
system itself. (See Figure 8.4 below for an overview of 


the main participants in the courtroom work group.) 


THE JUDGE IN THE 
COURTROOM WORK GROUP 


The judge is the dominant figure in the courtroom and 


therefore exerts the most influence over the values and 


Figure 8.4 The Courtroom 


£ 
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norms of the work group. A judge who runs a tight ship 
follows procedure and restricts the freedom of attor- 
neys to deviate from regulations, while a laissez-faire 
judge allows more leeway to members of the work 
group. A judge’s personal philosophy also affects the 
court proceedings. If a judge has a reputation for being 
tough on crime, both prosecutors and defense attorneys 
will alter their strategies accordingly. In fact, a lawyer 
may be able to manipulate the system to “shop” for a 
judge whose philosophy best fits the attorney’s goals in 
a particular case.°° If a lawyer is caught trying to influ- 
ence the assignment of judges, however, she or he is 
said to be “corrupting judicial independence” and may 


face legal proceedings. 
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Be os 


Learning 
Outcomes 


After studying this chapter, 
you willbe ableto... 


List the different names given 
to public prosecutors and 
indicate the general powers 
that they have. 


Delineate the responsibilities 
of defense attorneys. 


List the three basic features 
of an adversary system of 
justice. 

Explain how a prosecutor 


screens potential cases. 


List and briefly explain the 
different forms of plea 
bargaining agreements. 


To Steep No More 


Michael Jackson, like many who suffer from insomnia, would ask for some milk when he 
had trouble sleeping. The famous pop singer was not, however, referring to the nutritious 
liquid that comes from cows. Rather, he wanted a dose of a white solution called propofol, a 
powerful anesthetic used to render patients unconscious during surgery. For six weeks in the 
spring and summer of 2009, Dr. Conrad Murray, Jackson’s personal physician, administered 
propofol to the singer daily, despite growing concerns that his patient was addicted to the 
drug. On the morning of June 25, Murray tried to help Jackson sleep using milder sedatives. 
When that did not work, Jackson again demanded his “milk,” and Murray again provided it. 
Within twelve minutes, the fifty-year-old singer was dead. 


Murray initially informed paramedics that he had given Jackson only one sedative— 
the antianxiety drug lorazepam—and failed to mention anything about propofol. “That 
[was] a telling omission,” said Dr. Bryan A. Liang, a physician and professor at San Diego’s 
California Western School of Law. “He knows he is not supposed to be fooling around with 
propofol.” Because the drug is so powerful, it is generally used only in a hospital setting, 
where heart monitors and breathing machines can deal with any unexpected side effects. 
Furthermore, noted another expert, “The concept of using propofol for insomnia is com- 

pletely crazy. It’s like trying to swat a fly with a bomb.” 


On February 9, 2010, about five months after the Los Angeles County coroner ruled 
that Jackson died of “acute propofol intoxication,” Murray was arrested and charged with 
involuntary manslaughter. The exact language of the criminal complaint contended that 
the physician “did unlawfully, and without malice, 
kill Michael Joseph Jackson” by acting “without due 
caution.” After watching Murray plead not guilty to 
the manslaughter charge, Joe Jackson, the we 
singer’s father, gave his own verdict on | 
what had happened: “My son was 
murdered.” 


Joe Burbank/MCT /Landov 


Why was Dr. Conrad Murray, center, charged with manslaughter in the 
death of pop star Michael Jackson? (Irfan Khan/Reuters /Landov) 
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The police had done their 
Public Prosecutor job. They had _ investi- 
A lawyer who initiates 
and conducts cases in the 
government’s name and on 


behalf of the people. 


gated the circumstances 
Michael 


Jackson’s death, inter- 


surrounding 


viewed those involved, and 
recorded the results. Now, the case was in the hands of 
the lawyers, who got their first chance to square off at a 
preliminary hearing before Los Angeles County Superior 
Court judge Michael Pastor in early January 2011. As you 
will learn later in the chapter, the preliminary hearing is 
designed so that a judge can decide whether enough evi- 
dence exists for a case to go to trial. In general, a prelimi- 
nary hearing is short. It features few, if any, witnesses, 
and has almost a routine feel. 

There was nothing routine about this particu- 
lar pretrial hearing, though. 
Over the course of six days, 
toe AY 
Deputy District Attorney David 
Walgren summoned twenty- 
two witnesses to show that 
"[blecause of Dr. Murray's 
actions, Michael’s children are 
left without a father.”’ Joseph 
Low IV, Murray’s defense attor- 
ney, dismissed the parade of 
accusers, hinting that Jackson 
self-medicated to the point of 
overdose.* Eventually, Low 
asked Pastor to dismiss the 
charges, arguing that the pros- 
ecution had failed to conclu- 
sively link Jackson’s death to his 
client’s actions. The judge refused, ruling that there 
was sufficient evidence to try Murray for involuntary 
manslaughter. 

“Dueling lawyers” such as Walgren and Low are 
the main combatants of the American adversary sys- 
tem. Contrary to public perception, however, these 
struggles start well before the beginning of the criminal 
trial. As we saw in Chapter 8, cases rarely make it that 
far. Indeed, the issue of guilt and innocence is usu- 
ally settled beforehand through the efforts of the legal 
representatives of the state and the defendant. Thus, 


we will start this chapter—which focuses on “negotiated 
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We do not prosecute 


morals. 


We prosecute 


crimes.” 


—OCMULGEE CIRCUIT (GEORGIA) 
DISTRICT ATTORNEY FRED BRIGHT, 
explaining his decision not to charge professional 
football player Ben Roethlisberger with sexually 
assaulting a twenty-year-old college student (2010) 


justice’—with a discussion of these key players: the 


prosecutor and the defense attorney. 


Me ee are tried e pitblie —— who 
are employed by the government. The public prosecu- 
tor in federal criminal cases is called a U.S. attorney. In 
cases tried in state or local courts, the public prosecu- 
tor may be referred to as a prosecuting attorney, 
Lo state prosecutor, district attorney, county attorney, 
or city attorney. Given their great autonomy, 
prosecutors are generally considered the most dominant 
figures in the American criminal 
justice system. In some Jurisdic- 
tions, the district attorney is the 
chief law enforcement officer, with 
broad powers over police opera- 
tions. Prosecutors have the power 
to bring the resources of the state 
against the individual and hold 
the legal keys to measuring out or 
withholding punishment. Ideally, 
this power is balanced by a duty of 
fairness and a recognition that the 
prosecutor's ultimate goal is not 
to win cases but to see that justice 
is done. In Berger ». United States 
(1935), Justice George Sutherland 
called the prosecutor 
ina peculiar and very definite sense the servant of the law, the 
twofold aim of which is that guilt shall not escape or innocence 
suffer. He may prosecute with earnestness and vigor—indeed, 
he should do so. But, while he may strike hard blows, he is not at 
liberty to strike foul ones. It is as much his duty to refrain from 


improper methods calculated to produce a wrongful conviction 


as it is to use every legitimate means to bring about a just one.4 


THE OFFICE OF 
THE PROSECUTOR 


When he or she is acting as an officer of the law during 


a criminal trial, there are limits on the prosecutor’s 


ae 


conduct, as we shall see in the next chapter. During the 
pretrial process, however, prosecutors hold a great deal 


of discretion in deciding the following: 


1. Whether an individual who has been arrested by 
the police will be charged with a crime. 

2. The level of the charges to be brought against the 
suspect. 


3. If and when to stop the prosecution.95 


There are more than eight thousand prosecutor's offices 
around the country, serving state, county, and munici- 
pal jurisdictions. Even though the attorney general is 
the chief law enforcement officer in any state, she or he 
has limited (and in some states, no) control over pros- 
ecutors within the state’s boundaries. 

Each jurisdiction has a chief prosecutor, who is 
sometimes appointed but most often elected. As an 
elected official, he or she typically serves a four-year 
term, though in some states, such as Alabama, the 
term is six years. (CAREER TIP: In smaller jurisdictions, 


the chief prosecutor has several assistants, and they work 


Give several reasons 
why experience as a 
prosecutor would 
make someone 
such as U.S. 
Supreme Court 
justice Sonia 
Sotomayor a 
more effec- 
tive judge. (AP 
Photo/Pablo Martinez 


Monsivais) 
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closely together. In larger 

Attorney General The chief 
law officer of a state. Also, the chief 
law officer of the nation. 


ones, the chief prosecu- 
tor may have numerous 
assistant prosecutors, 

many of whom he or she 

rarely meets. Assistant prosecutors—for the most part 
young attorneys recently graduated from law school— 
may be assigned to particular sections of the organiza- 
tion, such as criminal prosecutions in general, or areas 


of special prosecution, such as narcotics or gang crimes.) 


THE PROSECUTOR 
AS ELECTED OFFICIAL 


The chief prosecutor’s autonomy is not complete: as 
an elected official, she or he must answer to the voters. 
(There are exceptions: U.S. attorneys are nominated 
by the president and approved by the Senate, and chief 
prosecutors in Alaska, Connecticut, New Jersey, Rhode 
Island, and the District of Columbia are either appointed 
or hired as members of the attorney general's office.) 
The prosecutor may be part of the political machine. 
In many jurisdictions the prosecutor must declare a party 
affiliation and is expected to reward fellow party members 
with positions in the district attorney's office if elected. 
The post is often seen as a stepping-stone to higher politi- 
cal office, and many prosecutors have gone on to serve 
in legislatures or as judges. Arlen Specter, a Democratic 
senator from Pennsylvania; Ron Castille, who sits on the 
state's supreme court; and Ed Rendell, a former mayor 
of Philadelphia and now governor of the state, all served 
as Philadelphia district attorneys early in their careers. 
Sonia Sotomayor (see the photo alongside), who in 2009 
became the first Hispanic member of the United States 
Supreme Court, started her career as an assistant district 


attorney in New York City from 1979 to 1984. 
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ATTORNEYS DO? — 


The media provide most people’s perception of defense 
counsel: the idealistic public defender who nobly serves 


the poor, the “ambulance chaser,” or the celebrity 
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Defense Attorney The 
lawyer representing the 
defendant. 


Public Defender 

A court-appointed attorney who 
is paid by the state to represent 
defendants who are unable to 
hire private counsel. 


attorney in the $3,000 
suit. These stereotypes, 
though not entirely fic- 
tional, tend to obscure 
the crucial role that the 
defense attorney plays 


in the criminal justice 


system. Most persons 

charged with crimes 
have little or no knowledge of criminal procedure. 
Without assistance, they would be helpless in court. By 
acting as a staunch advocate for her or his client, the 
defense attorney (ideally) ensures that the government 
proves every point against that client beyond a reason- 
able doubt, even for cases that do not go to trial. In sum, 
the defense attorney provides a counterweight against 


the state in our adversary system. 


THE RESPONSIBILITIES 
OF THE DEFENSE ATTORNEY 


The Sixth Amendment right to counsel is not limited to the 
actual criminal trial. In a number of instances, the United 
States Supreme Court has held that defendants are entitled 
to representation as soon as their rights may 
be denied, which includes the custodial inter- 
rogation and lineup identification procedures.° 
Therefore, an important responsibility of the 
defense attorney is to represent the defendant at the vari- 
ous stages of the custodial process, such as arrest, inter- 
rogation, lineup, and arraignment. Other responsibilities 


include: 


e __ Investigating the incident for which the defendant 


has been charged. 


e Communicating with the prosecutor, which 


includes negotiating plea bargains. 
e Preparing the case for trial. 


e Submitting defense motions, including motions 


to suppress evidence. 
e Representing the defendant at trial. 


r) Negotiating a sentence, if the client has been 


convicted. 


e Determining whether to appeal a guilty verdict.7 
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“Look at the stakes. In civil law, if you 
screw up, it’s just money. Here, it’s the 


client—his life, his time in jail—and you 
never know 
how much time 


people have in their life.” 


—CRIMINAL DEFENSE ATTORNEY 
STACEY RICHMAN 


DEFENDING THE 
GUILTY 


At one time or another in their careers, all defense 
attorneys will face a difficult question: Must I defend 
a client whom I know to be guilty? According to the 
American Bar Association’s code of legal ethics, the 
answer is almost always, “yes: The most important 
responsibility of the criminal defense attorney is to be 
an advocate for her or his client. As such, the attorney 
is obligated to use all ethical and legal means to achieve 
the client’s desired goal, which is usually to avoid or 
lessen punishment for the charged crime. 

As Supreme Court justice Byron White once noted, 
defense counsel has no “obligation to ascertain or pre- 
sent the truth.” Rather, our adversarial system insists 
that the defense attorney “defend the client whether 
he is innocent or guilty.”9 Indeed, if defense attorneys 
refused to represent clients whom they believed to be 
guilty, the Sixth Amendment guarantee of a criminal trial 
for all accused persons would be rendered meaningless. 
(CAREER TIP: Attorneys who specialize in representing 
clients in court are called trial lawyers. Note, though, that 
many lawyers rarely or never do trial work, focusing instead 


on drafting legal documents and doing legal research.) 


THE PUBLIC DEFENDER 


Generally speaking, there are two different types of 
defense attorneys: (1) private attorneys, who are hired 
by individuals, and (2) public defenders, who work for 


the government. The distinction is not absolute, as many 
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private attorneys accept employment as public defend- 
ers, too. The modern role of the public defender was 
established by the Supreme Court’s interpretation of 
the Sixth Amendment in Gideon v. Wainwright 1963).'° 
In that case, the Court ruled that no defendant can be 
“assured a fair trial unless counsel is provided for him,” 
and therefore the state must provide a public defender to 
those who cannot afford to hire one for themselves. 
Subsequently, the Court extended the Gideon 
protection to juveniles in In re Gault (1967)" and to 
those faced with imprisonment for committing misde- 
meanors in Argersinger v. Hamlin (1972). The impact 
of these decisions has been substantial: about go per- 
cent of all criminal defendants in the United States are 
represented by public defenders or other appointed 


counsel.!® 


Effectiveness of Public Defenders Under the 
U.S. Constitution, a defendant who is paying for her or 
his defense attorney has a right to choose that attorney 
without interference from the court.’4 This right of 
choice does not extend to all defendants. According to 


the United States Supreme Court, “a defendant may 


not insist on an attorney he cannot afford.”!5 In other 


words, an indigent defendant (one who cannot afford 
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JOB DESCRIPTION: 


their behalf. 


association. 


eles clients. 
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to pay) must accept the 
defender 
vided by the court sys- 


The Gideon 

Protection The rule, 
established in the 1963 Supreme 
Court case Gideon v. Wainwright, 
that the government must provide 
a public defender for those 
defendants too poor to hire one for 
themselves. 


public pro- 
tem. (Note that, unless 
the presiding judge rules 
otherwise, a person can 
waive her or his Sixth 
Amendment rights and 
act as her or his own 
defense attorney.) This lack of control contributes to the 
widespread belief that public defenders do not provide 
an acceptable level of defense to indigents. Statistics 
show, however, that conviction rates of defendants 
with private counsel and those represented by publicly 
funded attorneys are generally the same. The difference 
comes during sentencing, when a higher percentage of 


defendants with public defenders are sent to prison.'© 


The Strickland Standard In one Louisiana murder 
trial, not only did the court-appointed defense attor- 
ney spend only eleven minutes preparing for trial on 
a charge that carries a mandatory life sentence, but 
she also represented the victim’s father and had been 
representing the victim at the time of his death. Not 


surprisingly, her defendant was found guilty.'? Such 


PUBLIC faaeaadsite 


ag: cows 


® Interview low-income applicants for legal services and, if they are 
eligible, engage in negotiation, trial, and /or appeal of legal issues on 


@ Exercise initiative, sound judgment, and creativity in attempting to 
solve the legal problems of the poor. 


WHAT KIND OF TRAINING IS REQUIRED? 
@ A law degree and membership in the relevant state bar 


® Commitment and dedication io the needs of low-income and 
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behavior raises a criti- 
Attorney-Client 
Privilege A rule of evidence 
requiring that communications 
between a client and his or her 
attorney be kept confidential, 
unless the client consents to tially been denied his or 


disclosure. her Sixth Amendment 


right to assistance of 


cal question: When a 
lawyer does such a poor 
job, has the client essen- 


counsel? In Strickland 
y. Washington (1984),'° the Supreme Court set up a 
two-pronged test to determine whether constitutional 
requirements have been met. To prove that prior counsel 
was not sufficient, a defendant must show (1) that the 
attorney’s performance was deficient and (2) that this 
deficiency more likely than not caused the defendant to 
lose the case. 

In practice, it has been very dif- 
ficult to prove the second prong of 
this test. A prosecutor can always 
argue that the defendant would 
have lost the case even if his 
or her lawyer had not been 
inept. 

Several years ago, for 
example, the U.S. Court of 
Appeals for the Sixth Circuit 
declined to overturn the death 
sentence of Jeffrey Leonard (see 
the photo alongside) even though 
his public defender’s investigation 
of the case was so superficial that it did 
not even uncover Leonard’s real name. 
Despite the court’s finding that the 
public defender’s performance was so 


lax as to violate the Constitution, it 
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Why did a court of appeals 
uphold the death sentence of 
Jeffrey Leonard, shown here, even 
though his public defender was so 


parties, legislatures and lawyers themselves have con- 
structed rules of attorney-client privilege. These rules 
require that communications between a client and his 
or her attorney be kept confidential, unless the client 


consents to the disclosure. 


Privilege and Confessions Attorney-client privi- 
lege does not stop short of confessions.*° Indeed, if, 
on hearing any statement that points toward guilt, the 
defense attorney could alert the prosecution or try to 
resign from the case, attorney-client privilege would be 
rendered meaningless. Even if the client says, “I have just 
killed seventeen women. | selected only pregnant women 
so I could torture them and kill two people at once. 
I did it. I liked it. I enjoyed it,” the defense 
attorney must continue to do his or her 
utmost to serve that client.*’ 
Without attorney-client 
privilege, observes legal expert 
John Kaplan, lawyers would 
be forced to give their clients 
the equivalent of Miranda 
warnings before represent- 
ing them.*? In other words, 
lawyers would have to make 
clear what clients could or 
could not say in the course of 
preparing for trial, because any 
incriminating statement might be 
used against the client in court. Such 
a development would have serious 
ramifications for the criminal justice 


system. 


held that the evidence against Leonard jncompetent as to be unaware of The Exception to the Privilege 


was strong enough that he would have Leonard’s true name? 


The scope of attorney-client privi- 


suffered the same fate even if he had __ (AP Photo/Kentucky State Dept. of Corrections/ lege is not all encompassing. In United 


enjoyed the services of a relatively Korhan Karacan/iStockphoto.com) 


competent defense attorney.'9 


ATTORNEY-CLIENT PRIVILEGE 


To defend a client effectively, a defense attorney must 
have access to all the facts concerning the case, even 
those that may be harmful to the defendant. To promote 


the unrestrained flow of information between the two 
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States y. Zolin (1989),?° the Supreme 
Court ruled that lawyers may disclose 
the contents of a conversation with a client if the cli- 
ent has provided information concerning a crime that 
has yet to be committed. This exception applies only to 
communications involving a crime that is ongoing or 
will occur in the future. If the client reveals a past crime, 
the privilege is still in effect, and the attorney may not 


reveal any details of that particular criminal act. 


- es 
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and 


Technology 


NEUROTECHNOLOGICAL 
LIE DETECTION 


Almost a hundred years ago, the New York Times predicted an end to the 
American adversary system. “There will be no jury, no horde of detectives and 
witnesses, no charges and countercharges, and no attorney for the defense,” 
the newspaper reported. This prediction was a reaction to the invention of 
the polygraph, a lie detector that purports to read a subject’s stress levels dur- 
ing questioning to ascertain if the answers are truthful. Today, though widely 


used in criminal investigations, polygraph results are inadmissible in criminal court and therefore have had minimal impact on 

the criminal justice system. Nevertheless, scientists have not given up the search for a reliable lie detector. The latest research has 
focused on neurotechnological lie detection (NTLD), particularly functional magnetic resonance imaging (fMRI) and functional near- 
infrared neuroimaging (fNIR). Both devices measure blood flow in the brain, on the assumption that we access certain parts of our 
brains when we lie. Although this theory has yet to be proved, many experts believe that NTLD has the potential to transform the 
American courtroom—eventually. 


THINKING ABOUT NEUROTECHNOLOGICAL LIE DETECTION 


An fMRI device requires the subject to lie still while being magnetically scanned. Movement by the subject might render the scan 
unreadable. In contrast, fNIR uses an infrared light scan of the brain to measure blood flow, and its results are unaffected by a sub- 
ject’s movement. Why do these differences make fNIR more practical than fMRI for eventual use in the criminal justice system? 


rw vir Some critics of the 
HICH IS MORE Adversary System A 
é' vi American court system LOR Als 
= id ee os ee bad legal system in which the 
Il OR | ANT IN i i uIey, believe that it has been prosecution and defense are 
a sre 0 aA ea he ; sha —_—— : opponents, or adversaries, and 
ed by overzealous 
> “ 7 IR" “a 7 - nis A se Ic yore A present their cases in the light 
Ur Lag TO RY prosecutors and defense most favorable to themselves. 
ve attorneys. Cordon Van The court arrives at a just 
H E F feb ? yt solution based on the evidence 
4 " 


Rapa 8 Soe Kessel, a professor at presented by the contestants 
Hastings College of Law ae Whe wel 
Lo In strictly legal terms, three basic features a Caillinaln commkhae : 
characterize the adversary system: He nadoanlawenge 
1. A neutral and passive decision maker, either the themselves as “prize fighters, gladiators, or, more accu- 
judge or the jury. rately, semantic warriors in a verbal battle,” and points 
2. The presentation of evidence from both out the atmosphere of “ritualized aggression” that is 
parties. commonplace in the courts.*5 

3. Ahighly structured set of procedures (in the form Our discussion of the courtroom work group in the 
of constitutional safeguards) that must be followed last chapter, however, seems to contradict this image 
in the presentation of that evidence.*4 of ritualized aggression. As political scientists Herbert 
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Jacob and James 
Initial Appearance 
An accused's first appearance 
before a judge or magistrate 
following arrest. 


Eisenstein have writ- 
ten, “Pervasive conflict 
is not only unpleasant; 
it also makes work more 
difficult.”2© The image 
of the courtroom work group as negotiators rather than 
prize fighters seems to be supported by the fact that 
more than nine out of every ten cases conclude with 
negotiated “deals” rather than trials. 

Jerome Skolnick of the University of California at 
Berkeley found that work group members grade each 
other according to “reasonableness”?’—a concept crim- 
inal justice scholar Abraham S. Blumberg embellished 
by labeling the defense attorney a “double agent.” 
Blumberg believed that a defense attorney is likely to 
cooperate with the prosecutor in convincing a client to 
accept a negotiated plea of guilty because the defense 
attorney's main object is to finish the case quickly so as 
to collect the fee and move on.?° 

Perhaps the most useful definition of the ad- 
versary process softens Professor Van Kessel’s criti- 
cism with the realities of the courtroom work group. 
University of California at Berkeley law professor 


Malcolm Feeley observes: 


In the adversary system the goal of the advocate is not to 
determine truth but to win, to maximize the interests of 
his or her side within the confines of the norms govern- 
ing the proceedings. This is not to imply that the theory of 


To make an effective outline, you 
have to be selective. Outlines that 


contain all the information in 

the text are not very useful. 
Your objectives in outlin- 
ing are, first, to identify 
the main concepts 
and, then, to add the 
details that support 
those main concepts. 
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the adversary process has no concern for the truth. Rather, 
the underlying assumption of the adversary process is that 
truth is most likely to emerge as a by-product of vigor- 

ous conflict between intensely partisan advocates, each of 


whose goal is to win.?9 


Blumberg took a more cynical view when he called 
the court process a “confidence game” in which “victory” 
is achieved when a defense attorney—with the unspoken 
aid of the prosecutor and judge—is able to persuade the 
defendant to plead guilty.°° As you read the rest of the 
chapter, which deals with pretrial procedures, keep in 
mind Feeley’s and Blumberg’s contentions concerning 


“truth” and “victory” in the American courts. 


ais m, 


Sere 


AtteRWillaapestthas been made, the first step toward 
determining the suspect’s guilt or innocence is the 
initial appearance. During this brief proceeding, a 
magistrate (see Chapter 8) informs the defendant of the 
charges that have been brought against him or her and 
explains his or her constitutional rights—particularly, 
the right to remain silent (under the Fifth Amendment) 
and the right to be represented by counsel (under the 
Sixth Amendment). At this point, if the defendant can- 
not afford to hire a private attorney, a public defender 
may be appointed, or private counsel may be hired by 
the state to represent the defendant. 

As the U.S. Constitution does noi specify how 
soon a defendant must be brought before a magistrate 
after arrest, it has been left to the judicial branch to 
determine the timing of the initial appearance. The 
Supreme Court has held that the initial appearance 
must occur “promptly,” which in most cases means 
within forty-eight hours of booking.*? 

In misdemeanor cases, a defendant may decide to 
plead guilty and be sentenced during the initial appear- 
ance. Otherwise, the magistrate will usually release 
those charged with misdemeanors on their promise 
to return at a later date for further proceedings. For 
felony cases, however, the defendant is not permit- 
ted to make a plea at the initial appearance because a 


magistrate’s court does not have jurisdiction to decide 


2 EE 


felonies. Furthermore, in most cases the defendant will 
be released only if she or he posts bail—an amount paid 
by the defendant to the court and retained by the court 
until the defendant returns for further proceedings. 
Defendants who cannot afford hail are generally kept in 
a local jail or lockup until the date of their trial, though 
many jurisdictions are searching for alternatives to this 
practice because of overcrowded incarceration facili- 
ties. Government statisticians estimate that 62 percent 


of felony defendants are released before their trials.°2 


THE PURPOSE OF BAIL 


Bail is provided for under the Eighth Amendment. The 
amendment does not, however, guarantee the right 
to bail. Instead, it states that “excessive bail shall not 
be required.” This has come to mean that in all cases 
except those involving a death-penalty eligible crime 
(where bail is prohibited), the amount of bail required 
must be reasonable compared with the seriousness of 
the wrongdoing. It does not mean that the amount of 
bail must be within the defendant's ability 


shows typical bail amounts 

Bail The amount or 
conditions set by the court to 
ensure that an individual accused 
of a crime will appear for further 
criminal proceedings. 


for violent offenses. 


The Judge and Bail 
Setting Bail tariffs 
can be quite extensive. 
In Illinois, for example, a judge is required to take 
thirty-eight different factors into account when setting 
bail. Fourteen of these factors involve the crime itself, 
two refer to the evidence gathered, four to the defen- 
dant’s record, nine to the defendant's flight risk and 
immigration status, and nine to the defendant’s general 
character.* For the most part, however, judges are free 
to use such tariffs as loose guidelines, and they have a 
great deal of discretion in setting bail according to the 


circumstances in each case. 


Other Influences on the Bail Decision Extralegal 


factors may also play a part in bail setting. University of 


Figure 9.1 Average Bail Amounts for Violent Felonies 


to pay. These figures represent the mean bail figures for the seventy- 


The vagueness of the Eighth Amendment 
has encouraged a second purpose of bail: 
to protect the community by preventing the 
defendant from committing another crime | , 
before trial. To achieve this purpose, a judge 
can simply set bail at a level that the sus- 
pect cannot possibly afford. As we shall see, 
several states and the federal government 
have passed laws that allow judges to detain 
suspects deemed a threat to the community 
without going through the motions of setting 


relatively high bail. 


SETTING BAIL 


There is no uniform system for pretrial deten- 
tion. Each jurisdiction has its own bail tariffs. 
or general guidelines concerning the proper 
amount of bail. For misdemeanors, the police 
usually follow a preapproved bail schedule 
created by local judicial authorities. In felony 
cases, the primary responsibility to set bail 
lies with the judge. Figure 9.1 alongside 
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five largest counties in the nation. 


Source: Adapted from Bureau of Justice Statistics, Felony Defendants in Large 
Urban Counties, 2007 (Washington, D.C.: U.S. Department of Justice, May 2010), 
Table 7, page 7. 
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New Orleans political sci- 
Release on entist David W. Neubauer 
Recognizance (ROR) 
A judge’s order that releases 
an accused from jail with 
the understanding that he 
or she will return for further 
proceedings of his or her 
own will. 


has identified three con- 
texts that may influence a 
judge’s decision-making 


process:°4 


1. Uncertainty. To a 
certain extent, 

predetermined bail tariffs are unrealistic, given 
that judges are required to set bail within forty- 
eight hours of arrest. It is often difficult to get 
information on the defendant in that period of 
time, and even if a judge can obtain a “rap sheet,” 
or list of prior arrests (“priors”), she or he will 
probably not have an opportunity to verify its 
accuracy. Due to this uncertainty, most judges 
have no choice but to focus primarily on the 
seriousness of the crime in setting bail. 

2. Risk. There is no way of knowing for certain 
whether a defendant released on bail will return 
for his or her court date, or whether he or she 
will commit a crime while free. Judges are aware 
of the criticism they will come under from police 
groups, prosecutors, the press, and the public if 
the defendant commits a crime during that time. 
Consequently, especially if the judge is up for 
reelection, she or he may prefer to play it safe 
and set a high bail to detain a suspect or refuse 
outright to offer bail when legally able to do so. 


TEST prep 


Review your lecture notes immediately 
after each class, when the mate- 

rial is still fresh in your mind. ‘s 
Then, review each subject 
once a week, giving yourself 
an hour to go back over 
what you have learned. 
Reviews make tests easier 
because you will 
feel comfortable 
with the material. 
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In general, risk avoidance also dictates why those 
who are charged with a violent crime such as 
murder are usually less likely to be released prior 
to trial than those who are charged with property 
crimes such as larceny or motor vehicle theft. 

3. Overcrowded jails. As we will discuss in detail 
in Chapter 13, many of the nation’s jails are 
overcrowded. This may force a judge to make a 
difficult distinction between those suspects she or 
he believes must be detained and those who might 
need to be detained. To save jail space, a judge 
might be more lenient in setting bail for members 


of the latter group.°5 


In the case featured at the beginning of this chapter, 
Judge Michael Pastor set bail for Conrad Murray at 
$75,000, which is three times the standard for involun- 
tary manslaughter in Los Angeles County.°° Most likely, 
the publicity surrounding this high-profile case had an 


impact on the judge’s decision. 


GAINING PRETRIAL RELEASE 


Earlier, we mentioned that many jurisdictions are look- 
ing for alternatives to the bail system. One of the most 
popular options is release on recognizance (ROR). 
This is used when the judge, based on the advice of 
trained personnel, decides that the defendant is not 
at risk to “jump” bail and does not pose a threat to the 
community. The defendant is then released at no cost 
with the understanding that he or she will return at the 
time of the trial. The Vera Institute, a nonprofit organi- 
zation in New York City, introduced the concept of ROR 
as part of the Manhattan Bail Project in the 1960s, and 
such programs are now found in nearly every jurisdic- 
tion. When properly administered, ROR programs seem 
to be successful, with less than 5 percent of the partici- 
pants failing to show for trial.°7 


Posting Bail Those suspected of committing a 
felony, however, are rarely released on recognizance. 
These defendants may post, or pay, the full amount 
of the bail in cash to the court. The money will be 
returned when the suspect appears for trial. Given 
the large amount of funds required and the relative 


lack of wealth of many criminal defendants, a defen- 


dant can rarely post bail in cash. One option is to use 
personal property as collateral. These property bonds 
are also rare, because most courts require property 
valued at double the bail amount. Thus, if bail is set 
at $5,000, the defendant (or the defendant's family 
and friends) will have to produce property valued at 
$10,000. 


Bail Bond Agents [f unable to post bail with cash or 
property, a defendant may arrange for a bail bond 
agent to post a bail bond on the defendant’s behalf. The 
bond agent, in effect, promises the court that he or she 
will turn over to the court the full amount of bail if the 
defendant fails to return for further proceedings. 

The defendant usually must give the bond agent a 
certain percentage of the bail (frequently 10 percent) 
in cash. This amount, which is often not returned to the 
defendant later, is considered payment for the bond 
agent’s assistance and assumption of risk. Depending 
on the amount of the bail bond, the defendant may also 
be required to sign over to the bond agent rights to cer- 
tain property (such as a car, a valuable watch, or other 
asset) as security for the bond. (CAREER TIP: When a 
defendant “skips” bail, the bail bond agent has the option 


JOB DESCRIPTION: 


® Enter into contractual agreements with defendants 
who have posted bail. On behalf of the client/ 
defendant, guarantee that he or she will appear in 
court whenever required by the judge. 


® Ensure that clients do not leave the jurisdiction 
to avoid court appearances and undertake the 
sometimes dangerous task of seeking out and 
capturing fugitive clients. 


WHAT KIND OF TRAINING IS REQUIRED? 


® Successful completion of educational courses and 
examinations as required by state regulation to earn 
the necessary license. 

® Given that bail bond agents often find themselves 
in perilous situations and may have to use force 
in dealing with clients, self-defense and weapons 
training are strongly suggested. 


of hiring a bounty hunter 
[see the photo on the next 
page] to track the fugitive 
down. Typically, a bounty 


hunter charges 10 percent 


Property Bond The 
defendant gains pretrial release 
with property valued at double the 
bail amount that the defendant 
provides to the court as assurance 
that he or she will return for trial. 


of the bail amount for a Bail Bond Agent A 
businessperson who agrees, for a 
fee, to pay the bail amount if the 
accused fails to appear in court as 


ordered. 


successful recovery.) 


PREVENTIVE 
DETENTION 


Judges who believe that suspects pose a danger to the 
community or are high flight risks have always had the 
power to detain them by setting bail at a prohibitively 
high level. This strategy does involve some risk, however. 
In 2009, a Washington State judge set bail for Maurice 
Clemons, arrested on charges of assaulting a police offi- 
cer and raping a child, at $190,000. To the surprise of 
Pierce County law enforcement and court personnel, 
Clemons’s family was able to raise the bail amount, and 
Clemons was set free. Six months later, he killed four 
police officers at a Seattle-area coffee shop. 


In an attempt to prevent such scenarios, more than 


thirty states have directly authorized judges to act “in 


AGENT 
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—— 


ANNUAL SALARY RANGE? 
® $24,000-$150,000 


For additiona! information, visit: 
www.pbus.com. 
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Bounty hunters such as the 
ones shown here are often 
paid substantial sums by bail 
bond agents to capture bond- 
jumping clients. What services 
does a bond agent offer a per- 


son facing trial? 
(Hemis/Alamy) 


Preventive 

Detention The retention 
of an accused person in custody 
due to fears that she or he will 
commit a crime if released 
before trial. 


Preliminary Hearing 


the best interests of the 
community’ by passing 
preventive detention leg- 
islation. These laws allow 
judges to deny bail to arrest- 


ees with prior records of 


An initial hearing in which 
a judge decides if there is 


probable cause to believe that in custody prior to trial. The 
the defendant committed the 


crime with which he or she is federal Bail Reform Act of 


charged. 1984, similarly states that 


violence, thus keeping them 


federal offenders can be 
held without bail to ensure 
“the safety of any other person and the community.”*® 

Critics of the 1984, act believe that it violates the 
U.S. Constitution by allowing the freedom of a citizen 
to be restricted before he or she has been proved guilty 
in a court of law. For many, the act also brings up the 
troubling issue of false positives—erroneous predictions 
that defendants, if given pretrial release, would commit 
a crime, when in fact they would not. 

In United States ». Salerno (1987),°9 however, the 
Supreme Court upheld the act’s premise. Then chief 
justice William Rehnquist wrote that preventive deten- 
tion was not a “punishment for dangerous individuals” 
but a “potential solution to a pressing social problem.” 
Therefore, “there is no doubt that preventing danger to 
the community is a legitimate . . . goal.” In fact, about 
21 percent of released defendants are rearrested before 


their trials begin, 13 percent for violent felonies.4° 
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éHOW DOES A 
THE DEFENDANT TO 


Me a a ee peas — 
THE CRIMES 
tm . ‘ re 


Once the initial appearance has been completed and 
bail has been set, the prosecutor must establish probable 
cause. That is, the prosecutor must prove that a crime 
was committed and link the defendant to that crime. 
There are two formal procedures for establishing prob- 
able cause at this stage of the pretrial process: prelimi- 


nary hearings and grand juries. 


THE PRELIMINARY HEARING 


During the preliminary hearing, the defendant appears 
before a judge who decides whether the evidence pre- 
sented is sufficient for the case to proceed to trial. 
Normally, every person arrested has a right to this 
hearing within a reasonable amount of time after his or 
her initial arrest*’—usually, no later than ten days if the 
defendant is in custody or within thirty days if he or she 


has gained pretrial release. 


The Preliminary Hearing Process The pre- 


liminary hearing is conducted in the manner of a 


Jim Jurca/iStockphoto 


mini-trial. Typically, a police report of the arrest is 
presented by a law enforcement officer, supplemented 
with evidence provided by the prosecutor. 

Because the burden of proving probable cause is 
relatively light (compared with proving guilt beyond a 
reasonable doubt), prosecutors rarely call witnesses 
during the preliminary hearing, saving them for the 
trial. During this hearing, the defendant has a right 
to be represented by counsel, who may cross-examine 
witnesses (if there are any) and challenge any evidence 
offered by the prosecutor. In most states, defense 
attorneys can take advantage of the preliminary hear- 
ing to begin the process of discovery, in which they are 
entitled to have access to any evidence in the posses- 
sion of the prosecution relating to the case. Discovery 
is considered a keystone in the adversary process, as 
it allows the defense to see the evidence against the 


defendant prior to making a plea. 


Waiving the Hearing The preliminary hearing often 
seems rather routine, although in some jurisdictions it 
replaces grand jury proceedings. It usually lasts no longer 
than five minutes, and the judge rarely 
finds that probable cause 
does not exist. For this 
reason, defense attorneys 
commonly advise their 
clients to waive their right 
to a preliminary hearing. 
Once a judge has ruled affir- 
matively on probable cause, 
the defendant is bound over to 
(passed along to) the grand jury 
in many jurisdictions. If the grand 
jury believes there are grounds for 

a trial, it issues an indictment. In 
other jurisdictions, the government 
prosecutor issues an information, which 

replaces the police complaint as the formal charge against 


the defendant for the purposes of a trial. 


THE GRAND JURY 


The federal government and about one-third of the 
states require a grand jury to make the decision as 
to whether a case should go to trial. A grand jury is a 
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group of citizens called 
to decide whether prob- 
able cause exists. Grand 
juries are impaneled, or 
created, for a period of 
time usually not exceed- 


ing three months. 


Discovery Formal investigation 
prior to trial. 


Information The formal 
charge against the accused 
issued by the prosecutor after a 
preliminary hearing has found 
probable cause. 


Grand Jury The group of 


citizens called to decide whether 


During that time, 
probable cause exists. 


the grand jury sits in 
Indictment A written 
accusation that probable cause 
exists to believe that a named 
person has committed a 

crime. 


closed (secret) session 


and hears only evi- 
dence presented by the 
prosecutor—the defen- 
dant cannot present evi- 
dence at this hearing. The prosecutor presents to the 
grand jury whatever evidence the state has against the 
defendant, including photographs, documents, tangible 
objects, the testimony of witnesses, and other items. 
If the grand jury finds that probable cause exists, 
it issues an indictment 
(pronounced in-dyte-ment) 


against the defendant. Like 


an information in a pre- 
the 


indictment becomes the 


liminary hearing, 


formal charge against 
the defendant. (CAREER 
TIP: Ifa grand jury needs 
more evidence, it can 
issue a document 
called a subpoena, 
ordering a person 
to appear in court 
and answer its questions. 
The task of delivering the subpoena is 
often left to a process server, whose career is based 
on the challenge of finding people who do not want to 
be found.) 


The “Shield” and the “Sword” The grand jury 
has a long history in the United States, having been 
brought over from England by the colonists and codi- 
fied in the Fifth Amendment to the U.S. Constitution. 
Historically, it has acted as both a “shield” and a 
“sword” in the criminal justice process. By giving 


citizens the chance to review government charges of 
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wrongdoing, it “shields” 
Case Attrition The 
process through which 
prosecutors effect an overall 
reduction in the number of 
persons prosecuted. 


the individual from the 
power of the state. At the 
same time, the grand jury 


Noll Prosequi (nol offers the government a 
olle nol- 


é pro-sekwi) A Latin term 
describing the prosecutor’s 
decision not to prosecute a 
defendant based on his or her 
determination that a conviction 
is either unlikely or undesirable. 


“sword’—the opportu- 
nity to provide evidence 
against the accused—in its 
efforts to fight crime and 


protect society.* 


A “Rubber Stamp” Today, the pro- 
tective function of the grand jury is in 
doubt—critics say that the “sword” aspect 
works too well and the “shield” aspect 
not at all. Statistically, the grand jury 
is even more prosecutor friendly than 
the preliminary hearing. Defendants are 
indicted at a rate of more than 99 per- 
cent,4° leading to the common charac- 
terization of the grand jury as little more 
than a “rubber stamp” for the prosecu- 
tion. Certainly, the procedural rules of 
the grand jury favor prosecutors. The 
exclusionary rule (see Chapter 7) does 
not apply in grand jury investigations, so prosecutors 
can present evidence that would be disallowed at any 
subsequent trial. Furthermore, because the grand jury is 
given only one version of the facts—the prosecution’ s—it 
is likely to find probable cause. In the words of one 
observer, a grand jury would indict a “ham sandwich” if 
the government asked it to do so.44 As a result of these 
concerns, more than half of the jurisdictions have abol- 


ished grand juries. 


CASE ATTRITION 


Prosecutorial discretion also includes the power not 
to prosecute cases. For example, federal prosecutors 
decline to bring charges in nearly three out of every 
four computer fraud cases referred to them by inves- 
tigators.45 Figure 9.2 on the facing page depicts the 
average outcomes of one hundred felony arrests in the 
United States. As you can see, of the sixty-five adult 


arrestees brought before the district attorney, only 
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thirty-five are prosecuted, and only eighteen of these 
prosecutions lead to incarceration. Consequently, 
fewer than one in three adults arrested for a felony see 
the inside of a prison or jail cell. This phenomenon is 
known as case attrition, and it is explained in part by 


prosecutorial discretion. 


Scarce Resources A large percentage of the adult 
felony cases brought to prosecutors by police are dis- 
missed through a nolle prosequi (Latin for “unwilling 
to pursue”). Why are these cases “nolled,” or not pros- 
ecuted by the district attorney? In the 
section on law enforcement, you learned 
that the police do not have the resources 
to arrest every lawbreaker in the nation. 
Similarly, district attorneys do not have 
the resources to prosecute every arrest. 
They must choose how to distribute their 
scarce resources. 

Several years ago, for example, 
Contra Costa County (California) dis- 
trict attorney Robert Kochly announced 
that, due to budget shortfalls, his office 
would no longer prosecute anyone 
caught with less than a gram of metham- 
phetamine or cocaine, less than half a gram of heroin, 
and fewer than five pills of Ecstasy.4° 

In some cases, the decision is made for pros- 
ecutors, such as when police break procedural law and 
negate important evidence. This happens rarely—less 
than 1 percent of felony arrests are dropped because 
of the exclusionary rule, and almost all of these are the 


result of illegal drug searches.47 


Screening Factors Most prosecutors have a screen- 
ing process for deciding when to prosecute and when 
to “noll.” This process varies a bit from 
4) jurisdiction to jurisdiction, but most pros- 
ecutors consider several factors in making the 


decision: 


e The most important factor in deciding whether 
to prosecute is not the prosecutor’s belief in the 
guilt of the suspect, but whether there is sufficient 
evidence for conviction. 4® If prosecutors have strong 


physical evidence and a number of reliable and 


Figure 9.2 Following One Hundred Felony Arrests: The Criminal Justice Funnel 


35 juveniles go to 
juvenile court 


30 put on probation 
or dismissed 


23 plead guilty 


27 sentenced 


Source: Adapted from Todd R. Clear, George F. Cole, and Michael D. Reisig, American Corrections, 9th ed. (Belmont, Calif.: Wadsworth, 2011), 134. 


believable witnesses, they are quite likely to 
prosecute. 

e __ Prosecutors also tend to establish case priorities. 
In other words, everything else being equal, a 
district attorney will prosecute a rapist instead of 
a jaywalker because the former presents a greater 
threat to society than does the latter. A prosecutor 
will also be more likely to prosecute someone 
with an extensive record of wrongdoing than a 
first-time offender. Often, in coordination with 
the police, a district attorney's office will target 
a single area of crime, such as illegal drug use or 


drunk driving. 


e Sometimes a case is dropped even when it involves 


a serious crime and a wealth of evidence exists 
against the suspect. These situations usually involve 
uncooperative victims. Domestic violence cases 
are particularly difficult to prosecute because the 


victims may want to keep the matter private, fear 


65 adults 
considered 
for prosecution 


35 cases accepted | 
for prosecution 


30 cases go to 


30 cases 
dropped 


5 jump bail 


3 acquitted 


4 found guilty 


9 placed on 
probation 
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reprisals, or have 

Uncooperative Victim A 
crime victim who decides, for 
reasons of her or his own, not to 
provide information concerning 
the alleged crime to police or 
prosecutors, therefore making it 
difficult or impossible to pursue a 
conviction. 


a strong desire 

to protect their 
abuser.*9 In some 
jurisdictions, 

as many as 80 
percent of domestic 
violence victims 


refuse to cooperate with the prosecution.5° 


Unreliability of victims can also affect a charging 
decision. If the victim in a rape case is a crack 
addict and a prostitute, while the defendant is 

the chief executive officer of a large corporation, 
prosecutors may be hesitant to have a jury decide 
which one is more trustworthy. 

A prosecutor may be willing to drop a case or reduce 
the charges against a defendant who is willing to testify 
against other offenders. Federal law encourages this 


kind of behavior by offering sentencing reductions 
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to defendants who 
Arraignment A court 
proceeding in which the suspect 
is formally charged with the 
criminal offense stated in the 
indictment or information. 


provide “substantial 
assistance in the 
investigation or 
rosecution of 
Nolo Contendere latin P 
for “I will not contest it.” A 
criminal defendant’s plea, in 
which he or she chooses not to 


challenge, or contest, the charges 
brought by the government. 


another person who 
has committed an 


offense.”5? 


Plea Bargaining The A prosecutor also has 


process by which the accused 
and the prosecutor work out a 
mutually satisfactory conclusion 
to the case, subject to court 
approval. 


great discretion to inter- 
pret the criminal codes 
under which he or she 
operates. In Alabama, for 
example, state legislation 


’ 


makes it a crime to “expose” a child to illegal drugs or 
drug paraphernalia.5* According to its sponsor, the law 
was designed to punish parents who make methamphet- 
amine in their home. Covington County district attorney 
Greg Gambril, however, used the legislation to prosecute 
eight women who used drugs while they were pregnant. 
Gambril insists that the intention of the law is to create 
“a safe environment” for children “inside or outside the 
womb.”5° (CAREER TIP: If you want to influence how crimi- 


nal law is written in your state, you should consider running 


for office as a state legislator at some point in your career.) 


Based on the information (delivered during the prelimi- 
nary hearing) or indictment (handed down by the grand 
jury), the prosecutor submits a motion to the court to 
order the defendant to appear before the trial court for 
an arraignment. Due process of law, as guaranteed by the 
Fifth Amendment, requires that a criminal defendant be 
informed of the charges brought against her or him and 
be offered an opportunity to respond to those charges. 
The arraignment is one of the ways in which due process 
requirements are satisfied by criminal procedure law. 

At the arraignment, the defendant is informed of the 
charges and must respond by pleading not guilty or guilty. 
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“I ain't shot 
no man... 


I just pleaded guilty because 
they said if I didn 't they would 
gas me for it, and that is all. ?’ 


—HENRY ALFORD, 
WHO CLAIMED THAT 
HE PLEADED GUILTY 

TO A MURDER CHARGE 
ONLY BECAUSE HE FACED 
THE THREAT OF THE DEATH 
PENALTY IF THE CASE WENT TO TRIAL 


In some but not all states, the defendant may also enter a 
plea of nolo contendere, which is Latin for “I will not con- 
test it.” The plea of nolo contendere is neither an admission 
nor a denial of guilt. (The consequences for someone who 
pleads guilty and for someone who pleads nolo contendere 
are the same in a criminal trial, but the latter plea can- 
not be used in a subsequent civil trial as an admission of 
guilt.) Most frequently, the defendant pleads guilty to the 
initial charge or to a lesser charge that has been agreed on 
through plea bargaining between the prosecutor and the 
defendant. If the defendant pleads guilty, no trial is neces- 
sary, and the defendant is sentenced based on the crime he 


or she has admitted committing. 


PLEA BARGAINING IN THE 
CRIMINAL JUSTICE SYSTEM 


Plea bargaining usually takes place after the arraign- 
ment and before the beginning of the trial. In 
its simplest terms, it is a process by which the 
accused, represented by the defense counsel, 

and the prosecutor work out a mutually satisfactory 

disposition of the case, subject to court approval. Plea 


bargaining agreements can take several different forms: 


e Charge bargaining. In charge bargaining, the 
defendant pleads guilty in exchange for a 
reduction of the charges. A felony burglary 


charge, for example, could be reduced to the 
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lesser offense of breaking and entering. The 
more serious the initial charge, the more an 
accused has to gain by bargaining: pleading 
guilty to second degree murder cau save the 
defendant from the risk of being convicted of 
first degree murder, which carries the death 


penalty in some states. 


e Sentence bargaining. In sentence bargaining, the 
defendant pleads guilty in exchange for a lighter 
sentence, which may include a shorter prison 
term or probation. In most jurisdictions, the 
judge makes the final decision on whether to 
accept this agreement. The prosecutor can only 
recommend a lighter sentence. The prosecutor 
may also suggest that the defendant be placed ina 
counseling program, such as a drug rehabilitation 


center, in return for the guilty plea. 


e Count bargaining. A person can be charged with 
multiple counts, either for committing multiple 
crimes or for different aspects of a single incident. 
A person who goes ona killing spree that results 
in seven deaths, for example, would be charged 
with seven counts of first degree murder. A 
person who breaks into a home, sexually assaults 
the inhabitants, and then takes their credit cards 
could be charged with counts of rape, aggravated 
burglary, misdemeanor theft, felony theft, and 
criminal use of a credit card. In count bargaining, a 
defendant pleads guilty in exchange for a reduction 
in the counts against him or her. 

In a sense, count bargaining is a form of sen- 
tence bargaining. If a person is convicted of mul- 
tiple counts, her or his prison time is calculated by 
combining the attendant sentence of each count 
(which is why some criminals are sentenced to a 
seemingly ridiculously long prison term, well past 
their life expectancies). If a count is dropped, so is 


the prison time that goes with it. 


In Santobello v. New York (1971),5* the Supreme 
Court held that plea bargaining “is not only an essential 
part of the process but a highly desirable part for many 
reasons.” Some observers would agree, but with reser- 
vations. They understand that plea bargaining offers the 
practical benefit of saving court resources but question 


whether it is the best way to achieve justice.55 
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MOTIVATIONS FOR 
PLEA BARGAINING 


Given the high rate of plea bargaining—accounting for 
94, percent of criminal convictions in state courts5°—it 
follows that the prosecutor, defense attorney, and defen- 


dant each have strong reasons to engage in the practice. 


Prosecutors and Plea Bargaining In mostcases, 
a prosecutor has a single goal after charging a defendant 
with a crime: conviction. If a case goes to trial, no mat- 
ter how certain a prosecutor may be that the defendant 
is guilty, there is always a chance that a jury or judge will 
disagree. Plea bargaining removes this risk. 

Furthermore, the prosecutorial screening process 
described earlier in the chapter is not infallible. Sometimes, 
a prosecutor will find that the evidence against the accused 
is weaker than first thought or will uncover new informa- 
tion that changes the complexion of the case. In these situ- 
ations, the prosecutor may decide to drop the charges or, if 
he or she still feels that the defendant is guilty, turn to plea 
bargaining to “save” a questionable case. 

The prosecutor's role as an administrator also comes 
into play. She or he may be interested in the quickest, 
most efficient manner to dispose of caseloads, and plea 
bargains reduce the time and money spent on each case. 
Personal philosophy can affect the proceedings as well. A 
prosecutor who feels that the probable sentence for a par- 
ticular crime, such as marijuana possession, is too strict 
may plea bargain to lessen the penalty. Similarly, some 
prosecutors will consider plea bargaining only in certain 
instances—for burglary and theft, for example, but not for 


more serious felonies such as rape and murder.95? 


Defense Attorneys and Plea Bargaining 
Political scientist Milton Heumann has said that the 
most important lesson that a defense attorney learns 
is that “most of his [or her] clients are guilty.”5° Given 
this stark reality, favorable plea bargains are often the 
best a defense attorney can do for clients, aside from 
helping them to gain acquittals. Some have suggested 
that defense attorneys have other, less savory motives 
for convincing a client to plead guilty, such as a desire to 
increase profit margins by quickly disposing of cases>? 
or a wish to please the other members of the courtroom 


work group by showing their “reasonableness. ”©° 
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Defendants and Plea Bargaining The plea bar- 
gain allows the defendant a measure of control over her 
or his fate. In 2010, for example, John Albert Gardner 
was convicted of killing fourteen-year-old Amber Dubois 
and seventeen-year old Chelsea King (see the photo 
alongside). Despite the violent nature of the crimes, San 
Diego County prosecutors agreed not to seek the death 
penalty if Gardner pleaded guilty to both murders. He did 
so, and a judge sentenced him to life in prison without 
parole. As Figure 9.3 below shows, defendants who plea 
bargain receive significantly lighter sentences on average 


than those who are found guilty at trial. 


GOING TO TRIAL 


The pretrial process does not definitely lead to a guilty 


plea. Just as prosecutors, defense attorneys, and defen- 
Why did John Albert Gardner agree to plead guilty 


to murdering two teenagers? What incentives might 
the San Diego prosecutors have had for accepting 
Gardner’s guilty plea and declining to seek his execu- 
tion? (AP Photo/San Diego Union-Tribune, Nelvin C. Cepeda, Pool) obviously be less likely to accept a plea bargain. Both 
prosecutors and defense attorneys may favor a trial to 


dants have reasons to negotiate, they may also be moti- 
vated to take a case to trial. If either side is confident 


in the strength of its arguments and evidence, it will 


gain publicity, and sometimes public pressure after 
an extremely violent or high-profile crime will force 


: : a chief prosecutor (who 
Figure 9.3 Sentencing 


is, remember, normall 
Outcomes for Guilty Pleas x 


an elected official) to 
take a weak case to trial. 
Also, some defendants 
may insist on their right 


to a trial, regardless of 


250 their attorneys’ advice. | 


In the next chapter, we 


500 will examine what hap- 


150 
100 | 


Murder Sexual Robbery Aggravated Burglary Drug Drug 
Assault Assault Possession Trafficking 


pens to the roughly 5 
percent of indictments 
that do lead to the 


courtroom. 


Average Maximum Prison Sentence (in Months) 
for Convictions 
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Source: Adapted from Bureau of Justice Statistics, Felony Sentences in State Courts, 2006—Statistical Tables 
(Washington, D.C.: U.S. Department of Justice, December 2009), Table 4.3. 
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After studying this chapter, 
you will be able to... 
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identify the basic protections | 
enjoyed by criminal defen- 
dants in the United States. 


Explain what “taking the 
Fifth” really means. 


Contrast challenges for cause 
and peremptory challenges 
during voir dire. 


List the standard steps in a 
criminal jury trial. 


List the five basic steps of an 
appeal. 


Sra Vi mness 


The jury had been sitting in a District of Columbia court for nearly two weeks, watch- 
ing the trial of Ingmar Guandique for the first degree murder of Chandra Levy. In that 
time, very little had happened. Of the prosecution’s thirty-seven witnesses, most were 
forensic experts who offered detailed testimony about highly technical subjects such as 
DNA testing and body decomposition. Plainly put, the jurors were bored. One of them 
even appeared to be nodding off. 


Then, witness number thirty-eight took the stand and woke things up. Handcuffed and 
wearing an orange jail jumpsuit, Armando Morales testified about a conversation he had 
had with Guandique four years earlier, when the two shared a prison cell in Kentucky. 
Guandique had been incarcerated for attacking two female joggers in Rock Creek Park in 
Washington, D.C., during the spring of 2001—about the same time that Levy, a twenty- 


ee 


four-year-old government intern, had disappeared. Morales recalled Guandique’s words 
about Levy, whose body was found in Rock Creek Park a year after she vanished: “I killed 
that bitch, but | didn’t rape her.” 


“Mr. Morales is a pretty smart guy,’ Santha Sonenberg, 
Guandique’s public defender, told the jurors. Sonenberg was 
trying to convince them that Morales, serving a ten-year 
prison term for gang-related drug and weapons crimes, 

had made.up his testimony to “get in good” with govern- 

ment corrections officials. This strategy didn’t work. On 

November 22, 2010, the jury found Guandique guilty of 

killing Levy during an attempted robbery and kidnapping, 
and he was sentenced to sixty years in prison. After the 
verdict, Susan Levy, Chandra’s mother, hugged lead pros- 

ecutor Amanda Haines. “Thank you,” Levy said. “That was 
a miracle.” 


What evidence most likely convinced a Washington, D.C., 
jury that Ingmar Guandique, shown here, was guilty of 
murdering Chandra Levy? (AP Photo/Jacquelyn Martin, File) 


(AP Photo/Knoxville News Sentinel, J. Miles Car) 
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Susan Levy certainly had reasonto be pleased with Ingmar 
Guandique’s conviction. The mystery of her daughter’s 
death had lasted nearly a decade—mental torture for any 
parent. To make matters worse, the initial police inves- 
tigation had focused on married California congress- 
man Gary Condit, with whom Chandra had been having 
an affair when she disappeared, generating a stressful 
media circus. But was the verdict really a “miracle?” 

In a way, perhaps. No forensic evidence linked 
Guandique to the crime scene in Rock Creek Park. 
There was no murder weapon, no eyewitnesses, and 
no definitive ruling as to how Chandra Levy actually 
died. The police did find DNA on Chandra’s running 
tights, but it did not belong to Guandique. Indeed, the 
only link between the victim and the defendant was 
Armando Morales. For juror Sharae Bacon, that was 
enough. “There were no holes in [Morales’s] testi- 
mony,” she said." 

Throughout the proceedings, Guandique’s law- 
yers complained that their client was being made a 
scapegoat for the prosecution’s earlier failures, par- 
ticularly the embarrassing 
investigation of Condit.? Ce 
Whenever a_ defendant, 
even one with a criminal 
past, is convicted without 
direct evidence, the fair- 
ness of a criminal trial’s result 
inevitably comes into ques- 
tion. Fairness, of course, is 
a crucial component of the 
criminal trial. Protection 
against the arbitrary abuse 
of power is at the heart of 
the U.S. Constitution, and 
the right to a criminal trial 
before a jury is one means 
of ensuring this protection. 

In this chapter, we will examine the fairness of 
the criminal trial in the context of the current legal 
environment. Because fairness can only be defined 
subjectively, we will also make an effort to look into 
the effect human nature has on the adversary pro- 
cess. Trials may be based on fact finding, but as Judge 
Jerome Frank once asserted, when it comes to a jury, 


“facts are guesses. ”9 (CAREER TIP: Ingmar Guandique, an 
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Law is not justice and 
a trial is not a scientific 
inquiry into truth. 


A trial is the 
resolution 
of a dispute.” 


—EDISON HAINES 


immigrant from El Salvador, spent the trial wearing head- 
phones into which a court interpreter translated the pro- 
ceedings from English to Spanish. These interpreters are 
often required so that a defendant, witness, or other key 


participant can understand what is being said at court. 


wit AT a ARE THE 
ag | 
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Civil trials (see Chapter 4.) and criminal trials have many 
similar features. In both types of trials, attorneys from 
each side select a jury, make their opening statements 
to the court, examine and cross-examine witnesses, and 
summarize their positions in closing arguments. The 
jury is charged (instructed), and if it reaches a verdict, 
the trial comes to an end. 

The principal differ- 
ence is that in civil trials, 
the adversaries are persons 
(including corporations, 
which are legal persons, and 
businesses), one of whom 
often is seeking a remedy 
in the form of damages 
from the other. In a crimi- 
nal trial, it is the state, not 
the victim of the crime, that 
brings the action against 
an alleged wrongdoer. 
Criminal trial procedures 
reflect the need to protect 
criminal defendants against 
the power of the state by providing them with a number 
of rights. Many of the significant rights of the accused 
are spelled out in the Sixth Amendment, which reads, 
in part, as follows: 


In all criminal prosecutions, the accused shall enjoy the 


right to a speedy and public trial, by an impartial jury of the 


State and the district wherein the crime shall have 
Lo been committed, ... and to be informed of the nature 


and cause of the accusation; to be confronted with 


the witnesses against him; to have compulsory process for 
obtaining witnesses in his favor; and to have the Assistance 
of Counsel for his defense. 


In the last chapter, we discussed the Sixth Amendment's 
guarantee of the right to counsel. In this section, we will 
examine the other aspects of the criminal trial that 
make it unique, beginning with two protections explic- 
itly stated in the Sixth Amendment: the right to a speedy 
trial by an impartial jury. 


A “SPEEDY” TRIAL 


As you have just read, the Sixth Amendment requires a 
speedy trial for those accused of a criminal act. The reason 
for this requirement is obvious: depending on various fac- 
tors, the defendant may lose his or her right to move freely 
and may be incarcerated prior to trial. Also, the accusa- 
tion that a person has committed a crime jeopardizes that 
person’s reputation in the community. If the defendant is 
innocent, the sooner the trial is held, the sooner his or her 
innocence can be established in the eyes of the court and 


the public. 
= 


The Definition 
of a Speedy 
Trial The Sixth 
Amendment does 
not specify what is 
meant by the term speedy. The United 
States Supreme Court has refused 
to quantify “speedy” as well, ruling 
instead in Barker y. Wingo (1972)4 
that only in situations in which the 
delay is unwarranted and proved to 
be prejudicial can the accused claim a 
violation of Sixth Amendment rights. 

As a result, all fifty states have 


their own speedy-trial statutes. For 


example, the Illinois Speedy Trial asa 
ie 

Act states that a defendant must be No - 
.. 

tried within 120 days of arrest unless shui! 


both the prosecution and the defense 
agree otherwise.5 At the national 
level, the Speedy Trial Act of 1974° 
(amended in 1979) specifies the fol- 
lowing time limits for those in the 


federal court system: 


TRIAL COURT 
ADMINISTRATOR 


JOB DESCRIPTION: 


® Oversee court operations, budget and accounting, technology, 
emergency management, and human resources. 


® Establish and maintain working relationships with judges, state 
attorneys, public defenders, clerks, other state and federal courts 
(including the United States Supreme Court), law enforcement 
agencies, and the public. 


WHAT KIND OF TRAINING IS REQUIRED? 
e “A bachelor of arts if Styne Renee en ora 


| No more than thirty 


days between arrest 


Statute of Limitations A 
law limiting the amount of time 
prosecutors have to bring criminal 
charges against a suspect after the 
crime has occurred. 


and indictment. 
2 No more than 

ten days between 

indictment 

and arraignment. 
4 No more than sixty days between arraignment 

and trial. 


Federal law allows extra time for hearings on pretrial 
motions, mental competency examinations, and other 


procedural actions. 


Statutes of Limitations Note that the Sixth 
Amendment's guarantee of a speedy trial does not apply 
until a person has been accused of a crime. Citizens are 
protected against unreasonable delays before accusation 
by statutes of limitations, which are legislative time limits 
that require prosecutors to charge a defendant witha crime 


within a certain amount of time after the allegedly illegal 


PhotoDisc 
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Jury Trial A trial before a 
judge and a jury. 


Bench Trial A trial 
conducted without a jury, 

in which a judge makes 

the determination of the 
defendant’s guilt or innocence. 


Acquittal A declaration 
following a trial that the 
individual accused of the crime 
is innocent. 


Immunity A special status, 
granted by the prosecutor, 
protecting a witness from being 
prosecuted for any acts about 
which the witness testifies in 
criminal court. 


act took place. If the statute 
of limitations on a particu- 
lar crime is ten years, and 
the police do not identify a 
suspect until ten years and 
one day after the criminal 
act occurred, then that sus- 
pect cannot be charged with 
that particular offense. 

In general, prosecu- 
tions for murder and other 
offenses that carry the 
death penalty do not have 


a statute of limitations. 

This exception provides 
police with the ability to conduct cold case investiga- 
tions (see page 106) that last for decades. In 2011, 
for example, Federal Bureau of Investigation agents 
were still interviewing suspects in the arson-related 
1964 murder of Frank Morris. Morris died when his 
Ferriday, Louisiana, shoe shop was set on fire by mem- 
bers of the local Ku Klux Klan. The main problem with 
such cases concerns the amount of time that has passed 
since the criminal act. During the interval, witnesses 
may have died or forgotten key aspects of the case, and 


important evidence may also have been lost. 


THE ROLE OF THE JURY 


The Sixth Amendment also states that anyone accused 
of a crime shall be judged by “an impartial jury.” 
In Duncan y. Louisiana (1968),7 the Supreme Court 
solidified this right by ruling that in all felony cases, 
the defendant is entitled to a jury trial. The Court 
has, however, left it to the individual states to decide 
whether juries are required for misdemeanor cases.® If 
the defendant waives her or his right to trial by jury, a 
bench trial takes place in which a judge decides ques- 
tions of legality and fact, and no jury is involved. 

The typical American jury consists of twelve persons. 
In most jurisdictions, a Jury verdict in a criminal case must 
be unanimous for acquittal—a declaration of innocence— 
or conviction. In other words, all twelve jurors must agree 
on the defendant's fate. There are some exceptions, how- 
ever. About half the states allow fewer than twelve persons 


on criminal juries, though the United States Supreme 
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Court has struck down attempts to use juries with fewer 
than six members. Furthermore, two states—Louisiana 
and Oregon—permit nonunanimous trial verdicts, though 
neither allows more than three dissenting votes for con- 


victions by twelve-person juries. 


THE PRIVILEGE AGAINST 
SELF-INCRIMINATION 


In addition to the Sixth Amendment, which speci- 
fies the protections we have just discussed, the Fifth 
Amendment to the Constitution also provides important 
safeguards for the defendant. The Fifth Amendment 
states that no person “shall be compelled in any crimi- 
nal case to be a witness against himself.” Therefore, a 
defendant has the right not to testify at a trial if to do so 
would implicate him or her in the crime. Witnesses may 
also refuse to testify on this ground. 

For example, if a witness, while testifying, is asked 
a question and the answer would reveal her or his own 
criminal wrongdoing, the witness may “take the Fifth.” 
In other words, she or he can refuse to testify on the 
ground that such testimony may be self-incriminating. 
This rarely occurs, however, as witnesses are often 
granted immunity before testifying, meaning that no 
information they disclose can be used to bring crimi- 


nal charges against them. Witnesses who have 


a been granted immunity cannot refuse to answer 


questions on the basis of self-incrimination. 

It is important to note that not only does the 
defendant have the right to take the Fifth, but also that 
the decision to do so should not prejudice the jury in 
the prosecution’s favor. The Supreme Court came to 
this controversial decision while reviewing Adamson ». 
California (1947),9 a case involving the convictions of 
two defendants who had declined to testify in their own 
defense against charges of robbery, kidnapping, and 
murder. The prosecutor in the Adamson proceedings 
frequently and insistently brought this silence to the 
notice of the jury in his closing argument, implying that 
if the pair had been innocent, they would not have been 
afraid to testify. The Court ruled that such tactics effec- 
tively invalidated the Fifth Amendment by using the 
defendants’ refusal to testify against them. Now judges 
are required to inform the jury that an accused’s deci- 


sion to remain silent cannot be held against him or her. 
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THE PRESUMPTION 
OF A DEFENDANT'S 
INNOCENCE 


The presumption in criminal law 
is that a defendant is innocent 
until proved guilty. The burden 
of proving guilt falls on the state 
(the public prosecutor). Even if a 
defendant did in fact commit the 
crime, she or he will be innocent in 
the eyes of the law unless the pros- 
ecutor can substantiate the charge 
with sufficient evidence to con- 
vince a jury (or judge, in a bench 
trial) of the defendant’s guilt.'° 
Sometimes, especially when a case 
involves a high-profile violent 
crime, pretrial publicity may have 


convinced many members of the 


community—including potential 
jurors—that a defendant is guilty. 
In these instances, a judge has 
the authority to change the venue 
(location) of the trial to ensure an 
unbiased jury. The judge can also import an impar- 
tial jury, as was the case for the high-profile trial of 
Casey Anthony, charged with killing her two-year- 
old daughter, Caylee. Although the trial took place in 
Orlando, Florida, the presiding judge, Belvin Perry, 
Jr., decided to bring in a jury from Clearwater—about 
100 miles away. Perry was worried that Orlando resi- 
dents would have found it difficult, if not impos- 
sible, to act impartially toward Anthony (see the photo 
above). In 2011, the Clearwater jury found Anthony not 
guilty of first degree murder. 


A STRICT 
STANDARD OF PROOF 


In acriminal trial, the defendant is not required to prove 
his or her innocence. As mentioned earlier, the burden 
of proving the defendant’s guilt lies entirely with the 
state. Furthermore, the state must prove the defendant's 
guilt beyond a reasonable doubt. That is, the prosecution 


must show that, based on all the evidence, the defen- 
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Why did the presiding judge choose to import 
an impartial jury in the high-profile trial of Casey 
Anthony? What is your opinion of the judge’s 
decision to do so? (AP Photo/Red Huber, Pool) 


dant’s guilt is clear and 
unquestionable. In In re 
Winship (1970),"' a case 
involving the due pro- 
cess rights of juveniles, 
the Supreme Court ruled 
that the Constitution 
requires the reasonable 
doubt standard because 
it reduces the risk of 
convicting innocent 
people and therefore 
reassures Americans 
of the law’s moral force 
and legitimacy. 

This high standard 
of proof in criminal 
cases reflects a funda- 
mental social value—the 
belief that it is worse 
to convict an innocent 
individual than to let a 
guilty one go free. The 
consequences to the 
life, liberty, and reputa- 
tion of an accused person from an erroneous conviction 
for a crime are substantial, and these consequences have 
been factored into the process. Placing a high standard 
of proof on the prosecutor reduces the margin of error in 


criminal cases (at least in one direction). 
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HOW IS 1 HESS, ~<- 
JURY SELECTED? 


~ 


The initial step in a criminal trial involves choosing 
the jury. The main goal of jury selection is to produce 
a cross section of the population in the jurisdiction 
where the crime was committed. Besides having to live 
in the jurisdiction where the case is being tried, there 
are very few restrictions on eligibility to serve on a 
jury. State legislatures generally set the requirements, 
and they are similar in most states. For the most part, 


jurors must be: 
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Master Jury List The list 
of citizens in a court’s district 
from which a jury can be 
selected. 


Venire The group of citizens 
from which the jury is selected. 


Voir Dire The process 

that allows trial attorneys to 
determine the qualifications and 
suitability of prospective jurors. 


Challenge for Cause A 
voir dire challenge in which an 

attorney states the reason why 
a prospective juror should not 

be included on the jury. 


. Citizens of the United 


States. 


. Over eighteen years 


of age. 


. Free of felony 


convictions. 


. Healthy enough to 


function in a jury 


setting. 


. sufficiently intelligent 


to understand the 


issues of a trial. 


6. Able to read, write, 
and comprehend 
the English language (with one exception—New 
Mexico does not allow non-English-speaking 


citizens to be 


eliminated from jury oA jury consists 
lists simply because of 

their lack of English- of twelve persons 
language skills). 


The master jury list, some- 
times called the jury pool, is 
made up of all the eligible 
jurors in a community. This 


list is usually drawn from 


—ROBERT FROST, AMERICAN POET 


voter-registration lists or (Beaeig6s) 
driver’s license rolls, which 

have the benefit of being easily 

available and timely. 

The next step in gathering a jury is to draw together 
the venire (Latin for “to come”). The venire is composed 
of all those people who are notified by the clerk of the 
court that they have been selected for jury duty. Those 
selected to be part of the venire are ordered to report to 


the courthouse on the date specified by the notice. 


VOIR DIRE 


At the courthouse, prospective jurors are gathered, and 
the process of selecting those who will actually hear 
the case begins. This selection process is not haphaz- 
ard. The court ultimately seeks jurors who are free of 
any biases that may affect their willingness to listen to 
the facts of the case impartially. To this end, both the 
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chosen to * 
decide.,,.: ».. 


the better lawyer. ‘ 


prosecutor and the defense attorney have some input 
into the ultimate makeup of the jury. Each attorney 
questions prospective jurors in a proceeding known 
as voir dire (French for “to speak the truth”). During 
voir dire, jurors are required to provide the court with 
a significant amount of personal information, includ- 
ing home address, marital status, employment status, 


arrest record, and life experiences. 


Questioning Potential Jurors The voir dire pro- 
cess involves both written and oral questioning of 
potential jurors. Attorneys fashion their inquiries in 
such a manner as to uncover any biases on the parts 
of prospective jurors and to find persons who might 
identify with the plights of their respective sides. As 
one attorney noted, though a lawyer will have many 
chances to talk to a jury 
as a whole, voir dire is his 
or her only chance to talk 
with the individual jurors. 
(To better understand the 


specific kinds of ques- 
tions asked during this 
process, see Figure 10.1 
on the facing page.) 
Increasingly, attor- 
neys are also conducting 
virtual voir dires on the 
Internet, using  social- 
networking sites such as 
MySpace and Facebook to 


learn valuable information about potential jurors. 


Challenging Potential Jurors During voir dire, 


the attorney for each side may exercise a certain 
Lo» number of challenges to prevent particular per- 


sons from serving on the jury. Both sides can 
exercise two types of challenges: challenges “for cause” 


and peremptory challenges. 


Challenges for Cause Ifa defense attorney or pros- 
ecutor concludes that a prospective juror is unfit to 
serve, the attorney may exercise a challenge for cause 
and request that that person not be included on the jury. 
Attorneys must provide the court with a sound, legally 
justifiable reason for why potential jurors are “unfit” to 


serve. For example, jurors can be challenged for cause 


Brent Melton/iStockphoto.com 
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Figure 10.1 Sample Juror Questionnaire 

In 2010, Brian David Mitchell went on trial in Salt Lake 
City, Utah, for kidnapping fourteen-year-old Elizabeth 
Smart and keeping the girl in captivity for “nine months 
of hell.” Mitchell held a number of extreme religious 
views, including the belief that he was a godlike figure 
who would play a prominent role in the upcoming “end of 
the world.” As Mitchell’s religion would play a significant 
part in the criminal proceedings, both the prosecution 
and the defense were interested in any potential juror’s 
own religious beliefs, as this excerpt from the juror 
questionnaire shows. 


. Do you consider yourself a religious person? Yes No 


What is your religious affiliation, if any? 


. Are there any religious groups that you think children should 


not be brought up in? Yes No 


If yes, which ones and why? 


. If you attend church, what do you feel are the most important 


things you learned from your church or house of worship? 


. Have you ever been a member of or contributed to any group 


opposed to any religious group or sect? Yes No 


If yes, what groups and how long have you participated? 


if they are mentally incompetent, do not understand 
English, or are proved to have a prior link—be it per- 
sonal or financial—with the defendant or victim. 

Jurors can also be challenged if they are outwardly 
biased in some way that would prejudice them for or 
against the defendant. Jury selection for the trial of 
José Padilla, charged several years ago with providing 
material support to al Qaeda, took more than a month 
because so many potential jurors had to be dismissed 
for harboring negative feelings against the defendant. “I 


try to keep an open mind, but it’s difficult with so many 


Arabs tied to terrorist 

Peremptory 

Challenge A voir dire 
challenge to exclude potential 
jurors from serving on the jury 
without any supporting reason or 
Padilla is a U.S. citizen of cause. 


Puerto Rican birth. The 


Supreme Court has ruled 


organizations,” wrote one 
man on his juror ques- 
2 


tionnaire,’* even though 


that individuals may also be legally excluded from a jury 
in a capital case if they would under no circumstances 
vote for a guilty verdict if it carried the death penalty.” 

At the same time, potential jurors cannot be chal- 
lenged for cause if they have “general objections” or 
have “expressed conscientious or religious scruples” 
against capital punishment.'* The final responsibil- 
ity for deciding whether a potential juror should be 
excluded rests with the judge, who may choose not to act 


on an attorney's request. 


Peremptory Challenges Each attorney may also 
exercise a limited number of peremptory challenges. 
These challenges are based solely on an attorney's 
subjective reasoning. That is, the attorney is usually 
not required to give any legally justifiable reason for 
wanting to exclude a particular person from the jury. 
Because of the rather random nature of peremptory 
challenges, each state limits the number that an attor- 
ney may utilize: between five and ten for felony trials 
(depending on the state) and between ten and twenty 
for capital trials (also depending on the state). Once an 
attorney's peremptory challenges are used up, he or she 
must accept forthcoming jurors, unless a challenge for 


cause can be used. 


RACE AND GENDER 
ISSUES IN JURY SELECTION 


For many years, prosecutors used their peremptory 
challenges as an instrument of de facto segregation in 
juries. Prosecutors were able to keep African Americans 
off juries in cases in which an African American was the 
defendant. The argument that African Americans—or 
members of any other minority group—would be partial 
toward one of their own was tacitly supported by the 
Supreme Court. Despite its own assertion, made in Swain 
y. Alabama (1965),"5 that blacks have the same right to 


appear on a jury as whites, the Court mirrored the 
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apparent racism of society 
Opening Statement 
An attorney’s statement to the 
jury at the beginning of the trial. 


as a whole by protecting 
the questionable actions 


of many prosecutors. 


The Batson Reversal The Supreme Court reversed 
this policy in 1986 with Batson ». Kentucky.'° In this 
case, the Court declared that the equal protection 
clause prohibits prosecutors from using peremptory 
challenges to strike possible jurors on the basis of 
race. Under the rules established in the Batson case, 
the defendant must prove that the prosecution's use of 
a peremptory challenge was racially motivated to over- 
turn that challenge. 

The Court has revisited the issue of race a number of 
times in the years since its Batson decision. In Powers 9. 
Ohio (1991),'7 it ruled that a defendant may contest 
race-based peremptory challenges even if the defen- 
dant is not of the same race as the excluded jurors. In 
Georgia v. McCollum (1992),'® the Court placed defense 
attorneys under the same restrictions as prosecu- 
tors when making race-based peremptory challenges. 
Finally, in 2008, the Court, reaffirming the Batson rul- 
ing of twenty-two years earlier, overturned the convic- 
tion of an African American death row inmate because 
a Louisiana prosecutor improperly picked an all-white 
jury for his murder trial.'? These rulings do not mean 


that a black defendant can never be judged by a jury 


made up entirely of whites. Rather, they indicate that 


U 


' An outline should consist of sev- 

eral levels written in a standard 

format. The most important 

concepts are assigned 
Roman numerals; the 
second most important, 
capital letters; the 
third most important, 
numbers; and the 
fourth most impor- 

_ tant, lowercase letters. 
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attorneys cannot use peremptory challenges to reject a 


prospective juror because of her or his race. 


Women on the Jury In/J.£.B. ». Alabama ex rel. T. B. 
(1994,),2° the Supreme Court extended the principles of 
the Batson ruling to cover gender bias in jury selection. 
The case was a civil suit for paternity and child sup- 
port brought by the state of Alabama. Prosecutors used 
nine of their ten challenges to remove men from the 
jury, while the defense made similar efforts to remove 
women. When confronted, the state defended its actions 
by referring to what it called the rational belief that men 
and women might have different views on the issues of 
paternity and child support. The Court disagreed and 
held this approach to be unconstitutional. 


éWHAT HAPPEN 


D| ime Lc a OV. 


Once the jury members have been selected, the judge 


swears them in and the trial itself can begin. A rather 
pessimistic truism among attorneys is that every case 
“has been won or lost when the jury is sworn.” This 
reflects the belief that a juror’s values are the major, if not 
dominant, factor in the decision of guilt or innocence.”' 

In actuality, it is difficult to predict how a jury will go 
about reaching a decision. Despite a number of studies 
on the question, researchers have not been able to iden- 
tify any definitive consistent patterns of jury behavior. 
Sometimes, jurors in a criminal trial will follow 
instructions to find a defendant guilty unless 
there is a reasonable doubt, and sometimes they 
seem to follow instinct or prejudice and apply the law any 
way they choose.?* 


OPENING STATEMENTS 


Attorneys may choose to open the trial with a statement 
to the jury, though they are not required to do so. In these 
opening statements, the attorneys give a brief version of 
the facts and the supporting evidence that they will pre- 
sent during the trial. Because some trials can drag on for 


weeks or even months, it is extremely helpful for jurors to 


hear a summary of what will unfold. In short, the opening 
statement is a kind of road map that describes the desti- 
nation that each attorney hopes to reach and outlines how 
she or he plans to reach it. The danger for attorneys is that 
they will offer evidence during the trial that might con- 
tradict an assertion made during the opening statement. 
Such inconsistencies may cause jurors to disregard the 
evidence or shift their own thinking further away from 
the narrative being offered by the attorney.° 


THE ROLE OF EVIDENCE 


Once the opening statements have been made, the 
prosecutor begins the trial proceedings by presenting 
the state’s evidence against the defendant. Courts have 
complex rules about what types of evidence may be pre- 
sented and how the evidence may be brought out dur- 
ing the trial. Evidence is anything that is used to prove 
the existence or nonexistence of a fact. For the most 
part, evidence can be broken down into two categories: 


testimony and real evidence. Testimony consists of 


statements by competent witnesses. 
presented to the court in the form of exhibits, includes 
any physical items—such as the murder weapon or a 
bloodstained piece of clothing—that affect the case. 
Rules of evidence are designed to ensure that 
testimony and exhibits presented to the jury are rel- 
evant, reliable, and not unfairly prejudicial against the 


defendant. One of the tasks of the defense attorney 


is to challenge evidence 
presented by the pros- 
ecution by establishing 
that the evidence is not 
reliable. Of course, the 
prosecutor also tries to 
demonstrate the irrel- 
evance or unreliability 
of evidence presented 
by the defense. The final 


decision on whether evi- 


Anything that is 
used to prove the existence or 
nonexistence of a fact. 


Testimony Verbal evidence 
given by witnesses under oath. 


Real Evidence 
Evidence that is brought into court 
and seen by the jury. 


Lay Witness A witness who 
can truthfully and accurately testify 
on a fact in question without 
having specialized training or 
knowledge. 


dence is allowed before Expert Witness A witness 
with professional training or 

substantial experience qualifying 
her or him to testify on a certain 


subject. 


the jury rests with the 
judge, in keeping with 
his or her role as the 
“referee” of the adver- 


sary system. 


Testimonial Evidence A person who is called to 
testify on factual matters that would be understood by 
the average citizen is referred to as a lay witness. If 
asked about the condition of a victim of an assault, for 
example, a lay witness could relate certain facts, such 
as “she was bleeding from her forehead” or “she was 
unconscious on the ground for several minutes.” A lay 
witness, however, could not give information about the 
medical extent of the victim’s injuries, such as whether 
she suffered from a fractured skull or internal bleeding. 
Coming from a lay witness, such 
testimony would be inadmissi- 
ble. When the matter in question 
requires scientific, medical, or 
technical skill beyond the scope 
of the average person, pros- 
ecutors and defense attorneys 


may call an expert witness to 


to a crime? (AP Photo/Brent 
Wojahn, Pool) 
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Direct Evidence 
Evidence that establishes the 
existence of a fact that is in 
question without relying on 
inference. 


Circumstantial 
Evidence Indirect evidence 
that is offered to establish, by 
inference, the likelinood of a 
fact that is in question. 


Relevant Evidence 
Evidence tending to make a 


the stand. The expert wit- 
ness is an individual who 
has professional training, 
advanced knowledge, or 
substantial experience in 
a specialized area, such 
as medicine, computer 
technology, or ballistics. 
(CAREER TIP: Digital com- 


puter data—such as e-mail 


fact in question more or less 
probable than it would be 
without the evidence. 


exchanges or _ Internet 
search records—often play 
an important role in criminal 
trials. Consequently, infor- 
mation technology experts are now in high demand to act 


as witnesses and explain such matters to juries. 


Direct versus Circumstantial Evidence Two 
types of testimonial evidence may be brought into court: 
direct evidence and circumstantial evidence. Direct 
evidence is evidence that has been witnessed by the 
person giving testimony. “I saw Bill shoot Chris” is an 
example of direct evidence. Circumstantial evidence 
is indirect evidence that, even if believed, does not 
establish the fact in question but only the degree of 
likelihood of the fact. In other words, circumstantial 
evidence can create an inference that a fact exists. 
Suppose that the defendant owns a gun that shoots 
bullets of the type found in the victim’s body. This cir- 
cumstantial evidence, by itself, does not establish that the 
defendant committed the crime. Combined with other 
circumstantial evidence, however, it may do just that. 
For instance, if other circumstantial evidence indicates 
that the defendant had a motive for harming the victim 
and was at the scene of the crime when the shooting 
occurred, the jury might conclude that the defendant 
committed the crime. The prosecutor’s successful case 
against Ingmar Guandique for the murder of Chandra 
Levy, described in the opening of this chapter, was based 


entirely on circumstantial evidence. 


Relevance Evidence will not be admitted in court 
unless it is relevant to the case being considered. 
Relevant evidence is evidence that tends to prove or 
disprove a fact in question. Forensic proof that the bullets 


found in a victim’s body were fired from a gun discovered 


188 PART 3 Criminal Courts 


in the suspect’s pocket at the time of arrest, for example, 
is certainly relevant. The suspect’s prior record showing 
a conviction for armed robbery ten years earlier is, as we 
shall soon see, irrelevant to the case at hand and in most 


instances will be ruled inadmissible by the judge. 


Prejudicial Evidence Evidence may be excluded if 
it would tend to distract the jury from the main issues of 
the case, mislead the jury, or cause jurors to decide the 


issue on an emotional basis. 


Real Evidence In most cases involving a violent 
crime, prosecutors try to offer as much physical evi- 
dence of the crime as possible. For example, they 
will show the jury touching photographs of the victim 
before the crime and graphic photos of the victim after 
the crime, bloody pieces of clothing, and other items 
that tend to cause strong emotional reactions. Defense 
attorneys usually try to exclude these items on the 
ground that they unfairly prejudice the jury against the 
defendant. 

Judges generally will permit such evidence so long 
as it is not blatantly prejudicial. In 2010, for example, 
Edward B. Fleury faced manslaughter charges after an 
eight-year-old boy named Christopher Bizilj acciden- 
tally killed himself at a gun show sponsored by Fleury. 
During the trial, Judge Peter A. Velis of Hampden 
Superior Court in Springfield, Massachusetts, allowed 
jurors to see a video of the incident, in which a bul- 
let from a g-millimeter Micro UZI pierces Bizilj’s 
head. Velis, however, turned the audio track off so that 
jurors would not hear the boy’s screams. “The great- 
est risk in this case is invoking any sympathy” for 
young Christopher, the judge explained.?4 (CAREER TIP: 
Evidence technicians help the police and prosecutors gain 
convictions by identifying, securing, collecting, catalogu- 


ing, and storing evidence found at a crime scene.) 


Evil Character Defense attorneys are likely to have 
some success keeping prosecutors from using prior 
supposed criminal activities or actual convictions to 
show that the defendant has criminal tendencies or 
an “evil character.”*5 This concept is codified in the 
Federal Rules of Evidence, which state that evidence of 
“other crimes, wrongs, or acts is not admissible to prove 


the character of a person in order to show action in 
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Z0S 


and 


Technology 


THE CSI EFFECT 


Letalvis Cobbins and Lemaricus Davidson, half brothers, were prime suspects in the 
brutal kidnapping, torture, rape, and murder of a University of Tennessee student 
named Channon Christian. As part of its case during Cobbins’s trial, the prosecution 
planned to present a key piece of evidence: a strand of hair found on Christian’s body. 
There was only one problem. Because of the family relationship between Cobbins 
and Davidson, a DNA fingerprinting expert could not say which brother was the source of the hair. The judge in the case was leaning 
toward keeping the hair from the jury, so as not to confuse the jurors. Prosecutor Leland Price did not like this idea. “If they hear the 
victim was in that house for twelve hours and we didn’t find a fiber, hair, or something, that’s going to weigh against us,” he said. 
Price was worried about the “CSI effect,” a phenomenon that takes its name from the popular television series CSI: Crime Scene 
Investigation and its two spin-offs, CS/: Miami and CSI: NY. According to many prosecutors, these shows have fostered unrealistic 
notions among jurors as to what forensic science can accomplish as part of a criminal investigation. In reality, the kind of physical 


Of 


evidence used to solve crimes on CS/ is often not available to the prosecution, which must rely instead on witnesses and circumstan- 
tial evidence. Prosecutors such as Price fear that jurors, expecting the high-tech physical clues they have become accustomed to on 
television, will wrongfully acquit guilty defendants when this expectation is not met. Indeed, one recent study of jurors in Washtenaw 


County, Michigan, found that nearly half “expected the prosecutor to present scientific evidence in every criminal case.” 


THINKING ABOUT THE CSI EFFECT 


In general, why are prosecutors taking a risk when they present only circumstantial evidence to a jury? How might the CSI effect have 


a positive impact on criminal trials, from the standpoint of both prosecutor preparation and juror interest? 


conformity therewith.” Such evidence is allowed only 
when it does not apply to character construction and 
focuses instead on “motive, opportunity, intent, prepa- 
ration, plan, knowledge, identity, or absence of mistake 
or accident.”2© Though this legal concept has come 
under a great deal of criticism, it is consistent with the 
presumption-of-innocence standards discussed ear- 
lier. Presumably, if a prosecutor is allowed to establish 
that the defendant has shown antisocial or even violent 
character traits, this will prejudice the jury against the 


defendant. 


THE PROSECUTION’S CASE 


Because the burden of proof is on the state, the prosecu- 
tion is generally considered to have a more difficult task 


than the defense. The prosecutor attempts to establish 


guilt beyond a reason- : he 
Direct Examination The 


examination of a witness by the 
attorney who calls the witness to 
the stand to testify. 


able doubt by presenting 
the corpus delicti (“body 
of the offense” in Latin) 
of the crime to the jury. 
The corpus delicti is simply a legal term that refers to the 
substantial facts that show a crime has been committed. 
By establishing such facts through the presentation of 
relevant and nonprejudicial evidence, the prosecutor 


hopes to convince the jury of the defendant’s guilt.*? 


Direct Examination of Witnesses Witnesses 
are crucial to establishing the prosecutor’s case against 
the defendant. The prosecutor will call witnesses to 
the stand and ask them questions pertaining to the 
sequence of events that the trial is addressing. This form 


of questioning is known as direct examination. During 
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Hearsay An oral or written 
statement made by an out- 
of-court speaker that is later 
offered in court by a witness 
(not the speaker) concerning a 
matter before the court. 


Confrontation 

Clause The part of the Sixth 

Amendment that guarantees all 
defendants the right to confront 
witnesses testifying against 


direct examination, the 
prosecutor will usually not 
be allowed to ask leading 
questions—questions that 
might suggest to the wit- 
ness a particular desired 
response. A leading ques- 
tion might be something 
like, “So, Mrs. Williams, 


them during the criminal trial. : 
Se you noticed the defendant 
Cross- Examination 


The questioning of an opposing 
witness during trial. 


threatening the victim with 


a broken beer bottle?” If 


Redirect Examination Mrs. Williams answers 
The questioning of a witness 
following cross-examination, 
designed to reestablish the 
credibility of the witness in the 
minds of the jurors. 


“yes” to this question, she 
has, in effect, been “led” 
to the conclusion that 

the defendant 

was, in 
fact, threatening with a broken 
beer bottle. (A properly worded 
query would be, “Mrs. Williams, 
please describe the defendant's 
manner toward the victim during 
the incident.”) The fundamental 
purpose behind testimony is to 
establish what actually happened, 
not what the trial attorneys would 


like the jury to believe happened. 


Hearsay When interviewing a 

witness, both the prosecutor and the defense attor- 
ney will make sure that the witness’s statements are 
based on the witness’s own knowledge and not hearsay. 
Hearsay can be defined as any testimony given in court 
about a statement made by someone else. Literally, 
it is what someone heard someone else say. For the 
most part, hearsay is not admissible as evidence. It is 
excluded because the listener may have misunderstood 
what the other person said, and without the opportunity 
of cross-examining the originator of the statement, the 


misconception cannot be challenged. 


CROSS-EXAMINATION 


After the prosecutor has directly examined her or his 


witnesses, the defense attorney is given the chance to 
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‘This is a 


court of law, 


young man, not a court 


of Justice.” 


—OLIVER WENDELL HOLMES,JR., 
ASSOCIATE JUSTICE OF THE SUPREME 
COURT OF THE UNITED STATES, 1902-1932 


question the same witnesses. The Sixth Amendment 
states, “In all criminal prosecutions, the accused shall 
enjoy the right . . . to be confronted with witnesses 
against him.” This confrontation clause gives the 
accused, through his or her attorneys, the right to 
cross-examine witnesses. Cross-examination refers to 
the questioning of an opposing witness during trial, 
and both sides of a case are allowed to do so (see Figure 
10.2 on the facing page). Cross- examination allows the 
attorneys to test the truthfulness of opposing witnesses 
and usually entails efforts to create doubt in the jurors’ 
minds that the witness is reliable. 

After the defense has cross-examined a prosecu- 
tion witness, the prosecutor may want to reestablish any 
reliability that might have been lost. The prosecutor can 

do so by again questioning the witness, a process 

known as redirect examination. Following 

the redirect examination, the defense 
attorney will be given the oppor- 
tunity to ask further questions 
of prosecution witnesses, or 
recross-examination. Thus, each 
side has two opportunities to ques- 
tion a witness. The attorneys need 
not do so, but only after each side 
has been offered the opportunity 
will the trial move on to the next 


witness or the next stage. 


THE DEFENDANT’S CASE 


After the prosecutor has finished presenting evidence 
against the defendant, the defense attorney may offer 
the defendant’s case. Because the burden is on the state 
to prove the accused’s guilt, the defense is not required 
to offer any case at all. It can simply “rest” without call- 
ing any witnesses or producing any real evidence and 
ask the jury to judge the merits of the case on what it has 


seen and heard from the prosecution. 


Creating a Reasonable Doubt Defense lawyers 
most commonly defend their clients by attempting to 
expose weaknesses in the prosecutor's case. Remember 
that if the defense attorney can create reasonable doubt 
concerning the client’s guilt in the mind of just a 


single juror, the defendant has a good chance of gain- 


ee —Ci“‘( ;® 


Figure 10.2 The Cross-Examination 


The following is a transcript of a cross-examination of a government witness during a drug trial. Note that the defense 
attorney is not trying to establish any facts concerning the alleged crime. Instead, he is trying to create a negative picture 


of the witness in the minds of the jurors. 


Defense: You have thirteen children? 

Witness: Unh huh (affirmative). 

Defense: Made by thirteen different women? 
Witness: Unh huh (affirmative). 

Defense: Now, and you are twenty-four years old? 
Witness: Yes, sir. 


Defense: So, out of the twenty-four years that you have been living, twenty 
years has [sic] been on the street, and almost four have been in prison? 
Witness: Yes, you can say so. 

Defense: And out of the [last] two years that you have been on the street you 
had thirteen children? 

Witness: Yes. 


eee ee eee 


Source: www.thesmokinggun.com/archive/years/2009/0813091alfamega1.html. 


ing an acquittal or at least a hung jury, a circumstance 
explained later in the chapter. 

Even if the prosecution can present seemingly 
strong evidence, a defense attorney may succeed by Cleats 
ing reasonable doubt. In an illustrative case, Jason Korey 
bragged to his friends that he had shot and killed Joseph 
Brucker in Pittsburgh, Pennsylvania, and a great deal of 
circumstantial evidence linked Korey to the killing. The 
police, however, could find no direct evidence: they could 
not link Korey to the murder weapon, nor could they 
match his footprints to those found at the crime scene. 
Michael Foglia, Korey’s defense attorney, explained his 
client’s bragging as an attempt to gain attention, not a 
true statement. Although this explanation may strike 
some as unlikely, in the absence of physical evidence 
it did create doubt in the jurors’ minds, and Korey was 
acquitted. (CAREER TIP: By using various methods such 
as making plaster casts or measuring impressions in the 
ground, forensic footprint experts can match footprints 
found at a crime scene with a suspect’s bare foot or shoe.) 

This strategy is also very effective in cases that 
essentially rely on the word of the defendant against 
the word of the victim. In sexual-assault cases, for 
example, if the defense attorneys can create doubi 
about the victim’s credibility—in other words, raise the 
possibility that he or she is lying—then they may prevail 
at trial. According to the Alcohol and Rape Study, car- 
ried out by researchers at Rutgers University and the 
University of New Hampshire, juries acquit about go 
percent of the time when the defendant says the sex was 
consensual and there is evidence that the alleged victim 


was drinking alcohol before the incident in question.?° 


Other Defense Strategies The defense can 


choose among a number of strategies to generate rea- 


sonable doubt in the jurors’ minds. It can present an 
alibi defense, by submitting evidence that the accused 
was not at or near the scene of the crime at the time the 
crime was committed. Another option is to attempt an 
affirmative defense, by presenting additional facts to the 
ones offered by the prosecution. Possible affirmative 
defenses, which we discussed in detail in Chapter 4, 


include the following: 


1. Self-defense. 
yA Insanity. 
3. Duress. 
A. Entrapment. 


With an affirmative defense strategy, the defense 
attempts to prove that the defendant should be found 
not guilty because of extenuating (moderating) circum- 
stances surrounding the crime. An affirmative strategy 
can be difficult to carry out because it forces the defense 
to prove the truthfulness of its own evidence, not simply 
disprove the evidence offered by the prosecution. 

The defense is often willing to admit that a certain 
criminal act took place, especially if the defendant has 
already confessed. In this case, the primary question of 
the trial becomes not whether the defendant is guilty, 
but what the defendant is guilty of. In these situations, 
the defense strategy focuses on obtaining the lightest 
possible penalty for the defendant. As we saw in the last 
chapter, this strategy is responsible for the high per- 


centage of proceedings that end in plea bargains. 


REBUTTAL AND 
SURREBUTTAL 


After the defense closes its case, the prosecution is 


permitted to bring new evidence forward that was not 
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Rebuttal Evidence given to 
counteract or disprove evidence 
presented by the opposing 
party. 


Closing Arguments 
An argument made by each 
side’s attorney after the cases 
for the plaintiff and defendant 
have been presented. 


Charge The judge’s 
instructions to the jury 
following the attorneys’ closing 
arguments. 


Sequestration A judge’s 
decision during a high-profile 
case to isolate the jury so that 
the jurors’ opinions concerning 
the case will not be swayed by 
the news media or any other 


used during its initial 
presentation to the jury. 
This is called the rebuttal 
stage of the trial. When 
the rebuttal stage is fin- 
ished, the defense is given 
the opportunity to cross- 
examine the prosecu- 
tion’s new witnesses and 
introduce new witnesses 
of its own. This final act 
is part of the surrebuttal. 
After these stages have 
been completed, the case 


is closed, and the oppos- 


source of information. ; : : 
ing sides offer their clos- 


ing arguments. 


CLOSING ARGUMENTS 


In their closing arguments, the attorneys summarize 
their presentations and argue one final time for their 
respective cases. In most states, the defense attorney goes 
first, and then the prosecutor. (In Colorado, Kentucky, 
and Missouri, the order is reversed.) An effective closing 
argument includes all of the major points that support the 
government’s or the defense’s case. It also emphasizes 
the shortcomings of the opposing party's case. 

Jurors will view a closing argument with some skep- 
ticism if it merely recites the central points of a party’s 
claim or defense without also responding to the unfavor- 
able facts or issues raised by the other side. Of course, 
neither attorney wants to focus too much on the other 
side’s position, but the elements of the opposing position 
do need to be acknowledged and their flaws highlighted. 


After closing arguments, the outcome of the trial 


is in the hands of the jury. Before the jurors begin 
their deliberations, the judge gives the jury a charge, 


summing up the case and instructing the jurors on the 
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rules of law that apply to the issues in the case. These 
charges, also called jury instructions, are usually pre- 
pared during a special charging conference involving the 
judge and the trial attorneys. In this conference, the 
attorneys suggest the instructions they would like to 
see be sent to the jurors, but the judge makes the final 
decision as to the charges submitted.?9 If the defense 
attorney disagrees with the charges sent to the jury, he 
or she can enter an objection, thereby setting the stage 
for a possible appeal. 

The judge usually begins by explaining basic legal 
principles, such as the need to find the defendant guilty 
beyond a reasonable doubt. Then the jury instructions 
narrow to the specifics of the case at hand, and the judge 
explains to the jurors what facts the prosecution must 
have proved to obtain a conviction. If the defense strat- 
egy centers on an affirmative defense such as insanity 
or entrapment, the judge will discuss the relevant legal 
principles that the defense must have proved to obtain 
an acquittal. The final segment of the charges discusses 
possible verdicts. These always include “guilty” and 
“not guilty,” but some cases also allow for the jury to 
find “guilt by reason of insanity” or “guilty but mentally 
ill.” Juries are often charged with determining the seri- 
ousness of the crime as well, such as deciding whether 
a homicide is murder in the first degree, murder in the 


second degree, or manslaughter. 


JURY DELIBERATION 


After receiving the charge, the jury begins its delibera- 
tions. Jury deliberation is a somewhat mysterious pro- 
cess, as it takes place in complete seclusion. One of the 
most important instructions that a judge normally gives 
the jurors is that they should seek no outside informa- 
tion during deliberation. The idea is that jurors should 
base their verdict only on the evidence that the judge 
has deemed admissible. In extreme cases, the judge 
will order that the jury be sequestered, or isolated from 
the public, during the trial and deliberation stages of 
the proceedings. Sequestration is used when delibera- 
tions are expected to be lengthy, or the trial is attract- 
ing a high amount of interest and the judge wants to 
keep the jury from being unduly influenced. 

Juries are usually sequestered in hotels and kept 


under the watch and guard of officers of the court. 


The importance of total sequestration is reflected in a 
recent Colorado Supreme Court decision to overturn 
the death penalty of a man who was sentenced after 
the jurors consulted a Bible during deliberations. The 
court held that a Bible constituted an improper outside 


influence and a reliance ona “higher authority.”°° 


THE VERDICT 


Once it has reached a decision, the Jury issues averdict. The 
most common verdicts are guilty and not guilty, though, as 
we have seen, juries may signify different degrees of guilt if 
instructed to do so. Following the announcement of a guilty 
or not guilty verdict, the jurors are discharged, and the jury 
trial proceedings are finished. 

When a jury in a criminal trial is unable to agree on 
a unanimous verdict—or a majority in certain states—it 
returns with no decision. This is known as a hung 
jury. Following a hung jury, the judge will declare a 
mistrial, and the case will be tried again in front of a 
different jury if the prosecution decides to pursue the 


matter a second time. A judge can do little to reverse 


JOB DESCRIPTION: 


a hung jury, considering 
Verdict A formal decision made 


that “no decision” is just 
by the jury. 


as legitimate a verdict as 
guilty or not guilty. 


In some states, if 


Hung Jury A jury whose 
members are so irreconcilably 
divided in their opinions that they 
cannot reach a verdict. 


there are only a few dis- 
y Allen Charge An instruction 


by a judge to a deadlocked jury 
that asks the jurors in the minority 
to reconsider the majority opinion. 


senters to the majority 
view, a judge can send 
the jury back to the jury 
room under a set of rules 
enunciated more than a century ago by the Supreme 
Court in Allen y. United States (1896).°! The Allen 
Charge, as this instruction is called, asks the jurors in 
the minority to reconsider the majority opinion. Many 
jurisdictions do not allow Allen Charges on the ground 
that they improperly coerce jurors with the minority 


opinion to change their minds.°2 


APPEALS 


Even if a defendant is found guilty, the trial process is 


not necessarily over. In our criminal justice system, 


re 


ANNUAL SALARY RANGE? 


® Pretrial: Research jurors’ backgrounds, assist with ®@ $40,000-$100,000 
juror selection, create favorable potential juror 
profiles, develop voir dire questions, and organize 


mock trials to aid trial attorneys. 


® During trial: Carefully watch jurors’ body language 
and behavior to determine if the client trial lawyer 
is communicating her or his arguments successfully, 
coach witnesses, and help trial lawyers develop 
strategies. 


WHAT KIND OF TRAINING IS REQUIRED? 


® Minimum of a bachelor’s degree (although a master’s 
degree or a Ph.D. is ideal) in sociology, political 
science, criminology, psychology, or behavioral 
science. Research and data analysis skills are also 
crucial for this profession. 


® A strongly developed intuition. Jury consultants are 
not hired for their expertise in criminal law but for 
their insight into human behavior, decision making, 
and motivational patterns. 


For additional information, visit: 
www.wisegeek.com/whatis-ajury-consultant.htm. 


Alina Solovyova-Vincent/iStockphoto 
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a person convicted of a 
Appeal The process of 
seeking a higher court’s review 
of a lower court’s decision for 
the purpose of correcting or 
changing the lower court’s 
judgment or decision. 


crime has a right to appeal. 
An appeal is the process 
of seeking a higher court’s 
review of a lower court's 


Double Jeopardy To be decision for the purpose of 


tried twice for the same criminal 


correcting or changing the 
offense. 


lower court’s judgment. A 

defendant who loses a case 
in a trial court cannot automatically appeal the convic- 
tion. The defendant normally must first be able to show 
that the trial court acted improperly on a question of 
law. Common reasons for appeals include the introduc- 
tion of tainted evidence by the prosecution or faulty 
jury instructions delivered by the trial judge. In federal 
courts, about 19 percent of criminal convictions are 


appealed.*® 


Double Jeopardy The appeals process is available 
only to the defense. Ifa jury finds the accused not guilty, 
the prosecution cannot appeal to have the decision 
reversed. To do so would infringe on the defendant's 
Fifth Amendment rights against multiple trials for 
the same offense. This guarantee against being tried a 
second time for the same crime is known as protection 
from double jeopardy. 

The prohibition against double jeopardy means 
that once a criminal defendant is found not guilty of 
a particular crime, the government may not reindict 
the person and retry him or her for the same crime. The 


basic idea behind the double jeopardy clause, in the 


TEST prep 


Some professors make old exams 
available, either by posting them 
online or putting them on file in 
the library. Old tests can help 
you by providing an idea of 

the kinds of questions the 
professor likes to ask. You 

can also use them to take 
practice exams. 
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words of Supreme Court justice Hugo Black, is that 
the state should not be allowed to 
make repeated attempts to convict an individual for an alleged 
offense, thereby subjecting him to embarrassment, expense, 
and ordeal and compelling him to live in a continuing state 


of anxiety and insecurity, as well as enhancing the possibility 
that though innocent he may be found guilty.*4 


The bar against double jeopardy does not keep a victim 
from bringing a civil suit against the same person to 
recover damages. For example, in 2011, Charles Buck was 
acquitted of killing his wife, Leslie, who nine years earlier 
had been found dead at the bottom of the stairs of their 
home in Mystic, Connecticut, with unexplained head inju- 
ries. Although prosecutors could not prove Buck’s guilt, a 
wrongful death lawsuit against him filed by Leslie’s brother 
proceeded, unaffected. This was not considered double 
jeopardy because the wrongful death suit involved a civil 
claim, not a criminal one. Therefore, Buck was not being 
tried for the same crime more than once. 

Note that a hung jury is not an acquittal for pur- 
poses of double jeopardy. So, if a jury is deadlocked, the 
government is free to seek a new trial. In another spou- 
sal murder case, from June 2010, a jury deliberated for 
thirty hours but could not decide whether Gary Widmer 
of Hamilton Township, Ohio, drowned his wife, Sarah, 
in their bathtub (see the photo on the facing page). Six 
months later, relying on a new “mystery witness” who 
heard Widmer admit to killing Sarah, prosecutors opted 


to try the defendant again for the same crime. 


The Appeal Process There are two basic reasons 
for the appeal process. The first is to correct an error 
made during the initial trial. The second is to review 
policy. Because of this second function, the appellate 
courts are an important part of the flexible nature of the 
criminal justice system. When existing law has ceased to 
be effective or no longer reflects the values of society, an 
appellate court can effectively change the law through 
its decisions and the precedents that it sets.°5 A classic 
example was the Miranda ». Arizona decision (see page 
135), which, although it failed to change the fate of the 
defendant (he was found guilty on retrial), had a far- 
reaching impact on custodial interrogation of suspects. 

It is also important to understand that once the 
appeal process begins, the defendant is no longer pre- 


sumed innocent. The burden of proof has shifted, and the 


Do you think that the government should be able to 
seek a new trial if a jury deadlocks in the previous 
one, as happened with Gary Widmer, shown here, 
who was convicted of murder in his second trial for 
the same crime? Why or why not? (AP Photo/The Cincinnati 


Enquirer, Cara Owsley) 


defendant is obligated to prove that her or his conviction 
should be overturned. The method of filing an appeal 
differs slightly among the fifty states and the federal 
government, but the five basic steps are simi- 

V5 lar enough for summarization in Figure 10.3 
alongside. For the most part, defendants are not 
required to exercise their right to appeal. The one excep- 
tion involves the death sentence. Given the seriousness 
of capital punishment, the defendant is required to 


appeal the case, regardless of his or her wishes. (CAREER 


TIP: Prosecutors can also choose to reopen a case if new 


as habeas corpus (Latin 

Habeas Corpus An order 
that requires correctional officials 
to bring an inmate before a court 
or a judge and explain why he or 
she is being held in prison. 


for “you have the body”). 
Habeas corpus is a judi- 
cial order that com- 
mands a_ corrections 
official to bring a pris- 
oner before a federal court so that the court can hear 
the convict’s claim that he or she is being held illegally. 
A writ of habeas corpus differs from an appeal in that 
it can be filed only by someone who is imprisoned. In 
recent years, defense attorneys have made a number 
of successful habeas corpus claims stating that their 
death row clients have new DNA evidence proving their 


innocence.°° 


Figure 10.3. The Steps of an Appeal 


1. The defendant, or appellant, files a notice 


appeal—a short written statement outlining the aa 

basis of the appeal. : 
2. The appellant transfers the el court record to the. 

appellate court. This record contains items such as : 


evidence anda Pe de testimony. 


3. Both parties file briefs. A me is a written 
document that presents the pare arguments, 


ac, an 


4, Attorneys from both sides present oral arguments 
ere the appellate court. v 


Pr 4 .'s 


5 Having heard from both sides, HO vudces of ae 
appellate court retigss deliberate the case and — 
make their decision, As described in Chapter 8, this 


* ~ ote 


decision is revealed ina written opinion. Appellate 
Spa generally dg, ane of the following; 


a a 


a Uphold the deciditn of the lower coun 


evidence is discovered that casts doubt on the conviction. Modify the lower court ggesion by per 


euly a part of it; Se 
=ax*2e . 


“ 


es Reverse the decision oFtigfowerc court; or 


If you are interested in the use of DNA evidence to exoner- 
ate wrongly convicted people, you should consider seeking 


employment or volunteering with the Innocence Project. 


[Go to www.innocenceproject.org.]) 


HABEAS CORPUS 


Even after the appeals process is exhausted, a con- 


oe Reverse and remandity case, meaning that the 
“matter is sent back to the lower court for further 
proceed atm 
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vict might have access to one final procedure, known 
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Learning 
Outcomes 
After studying this chapter, 
you will be able to... 


List and contrast the four. 
basic philosophical reasons 
for sentencing criminals. 


Contrast indeterminate 
sentencing with determinate 
sentencing. 


List the six forms of 
punishment. 


Explain some of the reasons 
why sentencing reform has 
occurred. 


Identify the two stages that 
make up the bifurcated 
process of death penalty 
sentencing. 


Bad Habits 


The cases of John Patterson and Michael Albanesi were strikingly similar. In late 2008, 
the Pennsylvania Internet Crimes against Children Task Force raided Patterson’s home 
in West Pittston, and the officers discovered nearly three hundred images of child 
pornography stored on various hard drives. A year later, the same task force raided 
Albanesi’s home in Wyoming, Pennsylvania, located about three miles from Patterson’s 
residence, and discovered computer hardware with about five hundred images of child 
pornography. Neither man had a criminal record. Both admitted to having a long history 
of downloading and trading sexually explicit images of children on the Internet. 


When it came to sentencing, however, Patterson’s and Albanesi’s fates differed greatly. 
In November 2009, Patterson pleaded guilty to one count of receiving child pornography 
and is serving eleven years in prison. in April 2010, Albanesi pleaded guilty to 507 counts of 
child pornography possession, eleven counts of dissemination and one count of utilizing a 
computer to commit his crimes, and he was sentenced to twenty-three months behind bars. 


Within the criminal justice system, opinions about the proper punishment for child 
pornography-related crimes vary just as widely as Patterson’s and Albanesi’s sentences 
do. A recent poll among federal judges showed that 70 percent believe the sentencing 
requirements for child pornography defendants are too harsh. Ingrid Cronin, a federal 

public defender, points out that these defendants often receive longer prison terms than 
those who are caught “actually 
having sex with a child.” Luzerne 

County (Pennsylvania) detective 

Chaz Balogh counters that real 
children are harmed in the 
production of these images 

and rejects the argu- 
ment that merely “curi- 
ous” users of child porn 
should be treated with 
leniency. “Maybe they 
wouldn’t be so curious 
if they knew they were 
going to do ten years [in 
prison],” Balogh insists. 


nent? (Photo by Win 
McNamee/Getty Images) 


a 
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(AP Photo/Eric Risberg) 


Why did John Patterson 
Retribution ihe receive a dramatically 
philosophy that those who 
commit criminal acts should be 
punished based on the severity 


of the crime. 


stiffer punishment than 
Michael Albanesi for com- 
mitting essentially the 
Just Deserts A sentencing 8 y 
philosophy based on the 
assertion that criminals deserve 
to be punished for breaking 
society’s rules. 


same crime? The main rea- 
son is that Patterson was 
prosecuted in federal court, 
while Albanesi was tried in 
Pennsylvania state court. 
Federal sentencing guidelines, which you will learn 
about later in the chapter, tend to be harsher than state 
requirements. In 2009, the average sentence in federal 
court for possessing or disseminating child pornography 
was seven years in prison. That same year, 4.7 percent 
of convicted child pornographers in Pennsylvania state 
court did not serve any time behind bars, having been 
sentenced to probation or house arrest instead.’ 

Is the federal approach better than Pennsylvania's 
approach when it comes to child pornography? A 2009 
study, conducted at a North Carolina prison, reported 
that 85 percent of those convicted of possessing child 
pornography had also engaged in at least one “hands 
on” sexual offense against a minor.* This finding would 
suggest that the harsher federal approach is justi- 
fied to deter potential abusers. However, in that same 
report the authors wrote, “We know less about online 
child pornographers than many other types of offend- 
ers,” and they cautioned against a one-size-fits-all 
approach.’ As you can see, punishment and sentencing 
present some of the most complex issues of the criminal 
justice system. One scholar has even asserted: 

There is no such thing as “accurate” sentencing; there are 
only sentences that are more or less just, more or less effec- 
tive. Nothing in the recent or distant history of sentencing 


reform suggests that anything approaching perfection is 
attainable.‘ 


In this chapter, we will discuss the various attempts 
to “perfect” the practice of sentencing over the past 
century and explore the consequences of these efforts 
for the American criminal justice system. Whereas 
previous chapters have concentrated on the prosecutor 
and defense attorney, this one will spotlight the judge 
and his or her role in making the sentencing decision. 


We will particularly focus on recent national and state 
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WHY DO 


efforts to limit judicial discretion in this area, a trend 
that has had the overall effect of producing harsher sen- 
tences for many offenders. Finally, we will examine the 
issues surrounding the death penalty, a controversial 
subject that forces us to confront the basic truth of sen- 
tencing: the way we punish criminals says a great deal 


about the k ee of aes we are.9 


= 


— 3 
a hake, 


~ 4 


isting ti 


SRS 
0 WE eg oe c 


PUNISH ‘CRIMINALS? 


Professor Herbert Packer has said that punishing crimi- 
nals serves two ultimate purposes: the “deserved inflic- 
tion of suffering on evil doers” and “the prevention of 
crime.”© Even this straightforward assessment raises 
several questions. How does one determine the sort of 
punishment that is “deserved”? How can we be sure that 
certain penalties “prevent” crime? 

Should criminals be punished solely for the good 
of society, or should their well-being also be taken 
into consideration? Sentencing laws indicate how 
any given group of people has answered these ques- 
tions, but do not tell us why these questions were 
answered in that manner. To understand why, we must 
first consider the four basic philosophical reasons for 
sentencing—retribution, deterrence, incapacitation, 


and rehabilitation. 


RETRIBUTION 


The oldest and most common justification for punish- 
ing someone is that he or she “deserved it”—as the Old 
Testament states, “an eye for an eye and a tooth for a 
tooth.” Under a system of justice that favors retribution, a 
wrongdoer who has freely chosen to violate society’s rules 
Lo must be punished for the offense. Retribution 

relies on the principle of just deserts, which 

holds that the severity of the punishment must 
be in proportion to the severity of the crime. Retributive 
Justice is not the same as revenge. Whereas revenge 
implies that the wrongdoer is punished only with the aim 


of satisfying a victim or victims, retribution is more con- 
cerned with the needs of society as a whole. 


Alex Williamson/Photodisc/Getty Images/iStockphoto.com 


and 


Technology 


THE DNA REVOLUTION, PART II 


In Chapter 6, we saw how DNA fingerprinting has been a boon to law enforce- 
ment. As these techniques have become more effective, however, they have 
also brought the problem of wrongful convictions—which occur when an inno- 
cent person is found guilty—into the national spotlight. DNA exonerates (clears 
of blame) potential wrongdoers the same way it identifies them: by matching 
genetic material found at a crime scene to that of a suspect (or, conversely, by 
showing that the genetic material does not match the suspect’s). For example, 


in 1980 Cornelius Dupree, Jr, was sentenced to seventy-five years in prison for 


the rape and robbery of a Dallas, Texas, woman. He subsequently spent three decades behind bars before being released in January 
2011, when DNA tests proved his innocence. Dupree was the 265th person exonerated by DNA evidence in the United States. 


THINKING ABOUT DNA AND WRONGFUL CONVICTIONS 


How does the fact that some people who are convicted and punished by the courts are actually innocent influence your opinion of 


retribution as a justification for punishment? 


DETERRENCE 


The concept of deterrence (as well as incapacitation 
and rehabilitation) takes the opposite approach: rather 
than seeking only to punish the wrongdoer, the goal 
of sentencing should be to prevent future crimes. By 
“setting an example,” society is sending a message 
to potential criminals that certain actions will not be 
tolerated. Jeremy Bentham, a nineteenth-century 
British reformer who first expressed the principles of 
deterrence, felt that retribution was counterproductive 
because it does not serve the community. (See page 24, 
in Chapter 2 to review Bentham’s utilitarian theories.) 
He believed that a person should be punished only when 
doing so is in society’s best interests and that the sever- 
ity of the punishment should be based on its deterrent 
value, not on the severity of the crime.” 

Deterrence can take two forms: general and specific. 
The basic idea of general deterrence is that by punish- 


ing one person, others will be persuaded not to commit 


a similar crime. Specific 
deterrence assumes that 
an individual, after being 
punished once for a cer- 
tain act, will be less likely 
to repeat that act because 
she or he will not want to 
be punished again.® Both 
forms of deterrence have 
proved problematic in 
practice. General deter- 
rence assumes that a 
person commits a crime 


only after a rational 


Deterrence The strategy 
of preventing crime through the 
threat of punishment. 


General Deterrence 

The theory that by punishing an 
individual, other individuals will be 
deterred from committing the same 
or similar offenses. 


Specific Deterrence 

The theory that an individual 
who has been punished once for 
criminal wrongdoing is less likely 
to commit further crimes, as he 
or she will not want to repeat the 
experience of punishment. 


decision-making process, in which he or she deliber- 
ately weighs the benefits of the crime against the pos- 
sible costs of the punishment. This is not necessarily the 
case, especially for young offenders, who tend to value 
the immediate rewards of crime over the possible future 


consequences. The argument for specific deterrence 
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is somewhat weakened 
Incapacitation fe by the fact that a rela- 
strategy for preventing crime by 


detaining wrongdoers in prison. 


Rehabilitation The 
philosophy that society is best 
served when wrongdoers are 
treated for the issues underlying 
their criminality. 


tively small number 
of habitual offenders 
are responsible for 
the majority of certain 


criminal acts. 


INCAPACITATION 


“Wicked people exist,” said James Q. Wilson. 
“Nothing avails except to set them apart from 
innocent people.”? Wilson’s blunt. state- 
ment summarizes the justification for 
incapacitation as a form of punishment. 


As a purely practical matter, incarcerat- 


ing criminals guarantees that they will 
not be a danger to society, at least for 
the length of their prison terms. To 
a certain extent, the death penalty 
could be justified in terms of inca- 
pacitation, as it prevents the offender 
from committing any future crimes. 


Several studies do support inca- 


pacitation’s efficacy as a crime-fighting 
tool. Criminologist Isaac Ehrlich of 
the University of Buffalo estimated that a 


1 percent increase in sentence length will 


produce a 1 percent decrease in the crime POLITICAL THOUGHTS AND 
REFLECTIONS (1750) 


rate.'° University of Chicago professor Steve 
Levitt has noticed a trend that further supports 
incapacitation. He found that violent crime rates rise 
in communities where inmate litigation over prison 
overcrowding has forced the early release 
of some inmates and a subsequent drop 
in the prison population."* More recently, 
Avinash Singh Bhati of the Urban Institute 
in Washington, D.C., found that higher 


In a Santa Ana, California, courtroom, 
Andrew Gallo reacts to his sentence of 
fifty-one years in prison for killing three 
people in a drunk driving automobile 
accident. How do theories of deterrence 
and incapacitation justify Gallo’s severe 
punishment? (AP Photo/Mark Rightmire, Pool) 
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are not 


hanged for 


stealing horses, 
but that horses 


may not be 
stolen.’’ 


—MARQUIS DE HALIFAX, 


levels of incarceration lead to fewer violent crimes but 


have little impact on property crime rates.'* 


REHABILITATION 


For most of the past century, rehabilitation has been 
seen as the most “humane” goal of punishment. This 
line of thinking reflects the view that crime is a “social 
phenomenon” caused not by the inherent criminality 


of a person but by factors in that person’s surround- 


J ings. By removing wrongdoers from their environ- 


ment and intervening to change their values and 
personalities, the rehabilitative model suggests, 
criminals can be “treated” and possibly even 
“cured” of their tendencies toward crime. 


Although studies of the effectiveness of 


rehabilitation are too varied to be easily 


summarized, it does appear that in most 


instances, criminals who receive treat- 


ment are less likely to reoffend than 


those who do not. 
For the better part of the past 


three decades, the American criminal 


Justice system has been characterized 
by a notable rejection of many of the 
precepts of rehabilitation in favor of retrib- 
utive, deterrent, and incapacitating sen- 
tencing strategies that “get tough on crime.” 
Recently, however, more jurisdictions are 
turning to rehabilitation as a cost-effective 


(and, possibly, crime-reducing) alterna- 


tive to punishment, a topic that we will explore more 


fully in the next chapter. Furthermore, the American 


Jozsef Szasz-Fabian/iStockphoto.com 
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public may be more accepting of rehabilitative prin- 
ciples than many elected officials think. A survey by 
Zogby International, sponsored by the National Council 
on Crime and Delinquency, found that 57 percent of 
respondents favored rehabilitative services for nonvio- 


lent offenders, both before and after they leave prison.'4 


RESTORATIVE JUSTICE 


It would be a mistake to view the four philosophies we 
have just discussed as being mutually exclusive. For the 
most part, a society's overall sentencing direction is 
influenced by all four theories, with political and social 
factors determining which one is predominant at any 
one time. Political and social factors can also support new 
approaches to punishment. The influence of victims, for 
example, has contributed to the small but growing restor- 
ative justice movement in this country. 

Despite the emergence of victim impact statements, 
which we will discuss later in the chapter, victims have 
historically been restricted from participating in the pun- 


ishment process. This policy has 
warns 


2 


_ 


found support in the gen- 


eral assumption that 


victims are focused 
on vengeance rather than 
justice. According to crimi- 
nologists Heather Strang of Australia’s 
Center for Restorative Justice and 
Lawrence W. Sherman of the University 
of Pennsylvania, however, this is not 
always the case. After the initial shock 
of the crime has worn off, Strang and 
Sherman have found, victims are most 
interested in three things that have 
little to do with revenge: (1) an oppor- 
tunity to participate in the process, 
(2) material reparations (compensa~ 
tion), and (3) an apology." 
Restorative justice strategies 
focus on these concerns by attempting 
to repair the damage that a crime does 
to the victim, the victim’s family, and 
society as a whole. This outlook relies 
on the efforts of the offender to “undo” 
the harm caused by the criminal act 


ees : 
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ANNUAL SAL 


MEDIATION SPECIALIST 


JOB DESCRIPTION: 


® Complement the standard adjudication of a crime by 
acting as a third party facilitator between the victim and 
the offender. Help resolve their conflicts through a face-to-face 
discussion of the criminal act. 


® Encourage the increased presence of restorative justice in the 
criminal justice system. 
WHAT KIND OF TRAINING IS REQUIRED? 


-@ No formal licensing or certification process exists for mediators. 
Rather, training is available through independent | mediation programs 
searamediation organizations. Some colleges and universities offer 
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through an apology and 

Restorative Justice 

An approach to punishment 
designed to repair the harm done 
to the victim and the community 
by the offender’s criminal act. 


restitution, or monetary 
compensation for losses 
suffered by the victim or 


victims.Theoretically, the aa ee 
y Restitution Monetary 

compensation for damages done 

to the victim by the offender’s 


criminal act. 


community also partici- 
pates in the process by 
providing treatment pro- 
grams and financial sup- 
port that allow both offender and victim to reestablish 


themselves as productive members of society.’ 


&WHAT IS THE 


STRUCTURE OF 
SENTENCING? 


Philosophy not only is integral to explaining why 
we punish criminals, but also influences how we do 


so. The history of criminal sentencing in the United 
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Indeterminate 
Sentencing A period of 
incarceration that is determined 
by the judge, operating within a 
set of minimum and maximum 
sentences determined by the 
legislature. 


States has been charac- 
terized by shifts in insti- 
tutional power among 
the three branches of the 
government. When pub- 


lic opinion moves toward 


Determinate : more severe strategies 
Sentencing A period of 
incarceration that is fixed by a of retribution, deter- 


sentencing authority and cannot 
be reduced by judges or other 
corrections officials. tion, legislatures have 


rence, and incapacita- 


“Good Time” A reduction 
in time served by prisoners 
based on good behavior, 
conformity to rules, and other 
positive actions. 


responded by asserting 
their power over deter- 
mining sentencing guide- 
lines. In contrast, periods 
Truth-in-Sentencing 
Law A legislative attempt 
to ensure that convicts will 
serve approximately the terms 


to which they were initially 
sentenced. 


of rehabilitative justice 
are marked by a trans- 
fer of this power to the 
judicial and administrative 


branches. 


LEGISLATIVE 
SENTENCING AUTHORITY 


Because legislatures are responsible for making laws, 
these bodies are also initially responsible for pass- 
ing the criminal codes that determine the length of 


sentences. 


Indeterminate Sentencing For a good part of the 
twentieth century, goals of rehabilitation dominated 
the criminal justice system, and legislatures were more 
likely to enact indeterminate sentencing policies. Penal 
codes with indeterminate sentences set a minimum and 
maximum amount of time that a person must spend in 
prison. For example, the indeterminate sentence for 
aggravated assault could be three to nine years, or six to 
twelve years, or twenty years to life. Within these param- 
eters, a judge can prescribe a particular term, after which 
an administrative body known as the parole board decides 
at what point the offender is to be released. A prisoner is 


aware that he or she is eligible for parole as soon as the 
minimum time has been served and that good 
behavior can further shorten the sentence. 

Determinate Sentencing Disillusionment with 


the ideals of rehabilitation has led to determinate 
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sentencing, or fixed sentencing. As the name implies, 
in determinate sentencing an offender serves exactly 
the amount of time to which she or he is sentenced 
(minus “good time,” described below). For example, if 
the legislature deems that the punishment for a first- 
time armed robber is ten years, then the judge has no 
choice but to impose a sentence of ten years, and the 
criminal will serve ten years minus good time before 


being freed. 


“Good Time” and Truth in Sentencing Often, 
the amount of time prescribed by a judge bears little 
relation to the amount of time the offender actually 
spends behind bars. In states with indeterminate sen- 
tencing, parole boards have broad powers to release 
prisoners once they have served the minimum portion 
of their sentence. Furthermore, all but four states offer 
prisoners the opportunity to reduce their sentences by 
doing “good time”—or behaving well—as assessed by 
prison administrators. (See Figure 11.1 on the facing 
page for an idea of the effects of good-time regula- 
tions and other early-release programs on state prison 
sentences.) 

Sentence-reduction programs promote discipline 
within a correctional institution and reduce overcrowd- 
ing. Consequently, these programs are welcomed by 
many prison officials. The public, however, may react 
negatively to news that a violent criminal has served 
a shorter term than ordered by a judge and may pres- 
sure elected officials to “do something.” In Illinois, for 
example, some inmates were serving less than half their 
sentences by receiving a one-day reduction in their 
term for each day of “good time.” Under pressure from 
victims’ groups, the state legislature passed a truth-in- 
sentencing law that requires murderers and others con- 
victed of serious crimes to complete at least 85 percent of 
their sentences with no time off for good behavior.!7 

As their name suggests, the primary goal of these 
laws is to provide the public with more accurate infor- 
mation about the actual amount of time an offender will 
spend behind bars. They have also found support with 
those who believe that keeping offenders incapacitated 
for longer periods of time will reduce crime.® Today, 
forty states have instituted some form of truth-in- 
sentencing laws, though the future of such statutes is in 


doubt due to the pressure of overflowing prisons. 


JUDICIAL 
SENTENCING AUTHORITY 


Determinate sentencing is a direct encreachment on 
the long-recognized power of judges to make the final 
decision on sentencing. Historically, the judge bore 
most of the responsibility for choosing the proper 
sentence within the guidelines set by the legislature. In 
the twentieth century, this power was reinforced by the 
rehabilitative ethic. Each offender, it was believed, has a 
different set of problems and should therefore receive a 
sentence tailored to her or his particular circumstances. 
Legislators have generally accepted a judge as the most 
qualified person to choose the proper punishment. 
Between 1880 and 1899, seven states passed inde- 
terminate sentencing laws, and in the next dozen years, 
another twenty-one followed suit. By the 1960s, every 
state in the nation allowed its judges the freedom of oper- 
ating under an indeterminate sentencing system.‘ In the 
19708, however, criticism of indeterminate sentencing 
began to grow. Marvin E. Frankel, a former federal dis- 
trict judge in New York, gained a great deal of attention 


when he described sentencing authority as “unchecked” 


Be Served in State Prison 


cfm?ty=pbdetail&iid=2056. 
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Figure 11.1 Average Sentence Length and Estimated Time to 


Source: Bureau of Justice Statistics, “Table 9: First Releases from State Prison, 2008,” 
National Corrections Reporting Program: Sentence Length of State Prisoners, by 
Offense, Admission Type, Sex, and Race (January 20, 2011), at bjs.ojp.usdoj.gov/index. 


and “terrifying and intolerable for a society that professes 
devotion to a rule of law.”*° As we shall see, the 1980s 
and 1990s saw numerous attempts on both the state and 


federal levels to limit this judicial discretion. 


éWHAT ROLE DO 
JUDGES PLAY IN | 


SENTENCING? 


During the pretrial procedures and the trial itself, the 


ge 


judge’s role is somewhat passive and reactive. She or he 
is primarily a “procedural watchdog,” ensuring that the 
rights of the defendant are not infringed on while the 
prosecutor and defense attorney dictate the course of 
action. At a traditional sentencing hearing, however, the 
judge is no longer an arbiter between the parties. She or 
he is now called on to exercise the ultimate authority of 
the state in determining the defendant’s fate. 

From the 1930s to the 1970s, when theories of reha- 
bilitation held sway over the criminal justice system, inde- 


terminate sentencing practices were guided by the theory 
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of “individualized justice.” 
Capital Punishment 
Another term for the death 
penalty. Crimes that are 
punishable by death penalty 
are known as capital crimes or 
capital offenses. 


Just as a physician gives 
specific treatment to indi- 
vidual patients depending 
on their particular health 
needs, the hypothesis goes, 
a judge needs to consider the specific circumstances of 
each individual offender in choosing the best form of 
punishment. Taking the analogy one step further, just as 
the diagnosis of a qualified physician should not be ques- 
tioned, a qualified judge should have absolute discretion in 
making the sentencing decision. Judicial discretion rests on 
the assumption that a judge should be given ample leeway 
in determining punishments that fit both the crime and 
the criminal.”’ As we shall see later in the chapter, the 
growth of determinate sentencing has severely restricted 


judicial discretion in many jurisdictions. 


FORMS OF PUNISHMENT 


Within whatever legislative restrictions apply, 
the sentencing judge has a number of options 
when it comes to choosing the proper form of 


punishment. These sentences, or dispositions, include: 


if Capital punishment. Reserved normally for those 
who commit first degree murder under aggravated 
circumstances, capital punishment, or the death 
penalty, is a sentencing option in thirty-four 


states and in federal courts. 


i) 


Imprisonment. Whether for the purpose of 
retribution, deterrence, incapacitation, or 
rehabilitation, a common form of punishment in 
American history has been imprisonment. 
In fact, it is used so commonly today that 
judges—and legislators—are having to take 
factors such as prison overcrowding into 
consideration when making sentencing 
decisions. The issues surrounding 
imprisonment will be discussed in 
Chapters 13 and 14.. 

3. Probation. One of the effects of prison 
overcrowding has been a sharp rise in the 
use of probation, in which an offender is 
permitted to live in the community under 
supervision and is not incarcerated. (Probation 


is covered in Chapter 12.) Alternative sanctions 
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(also discussed in Chapter 12) combine probation 
with other dispositions such as electronic 
monitoring, house arrest, boot camps, and shock 
incarceration. 

Fines. Fines can be levied by judges in addition 

to incarceration and probation or independently 
of other forms of punishment. When a fine is the 
only punishment, it usually reflects the judge’s 
belief that the offender is not a threat to the 
community and does not need to be imprisoned or 
supervised. In some instances, mostly involving 
drug offenders, a judge can order the seizure of an 
offender’s property, such as his or her home. 
Restitution and community service. Whereas fines 
are payable to the government, restitution and 
community service are seen as reparations to the 
injured party or to the community. Restitution 
(see page 201) is a direct payment to the victim or 
victims of a crime. Community service consists of 
“good works”—such as cleaning up highway litter 
or tutoring disadvantaged youths—that benefit the 
entire community. 

Apologies. As we saw earlier in this chapter, when 
the offender has committed a less serious crime, 
many judges are turning to restorative justice 

to provide a remedy. At the heart of restorative 
Justice is the apology. So, for example, a judge 


in Texas required a teenager who had vandalized 


thirteen schools to go to each school and apologize 
to the students and faculty. 


that | have deeply 


hurt many, many people. ... 


| cannot adequately express how 


sorry | am for what | have done. 


—BERNARD MADOFF, AFTER PLEADING GUILTY TO DEFRAUDING 


INVESTORS OUT OF AN ESTIMATED $65 BILLION (2009) 


EEO OEE 


In some jurisdictions, judges have a great deal of 
discretionary power and can impose sentences that 
do not fall into any of these categories. This “creative 
sentencing,” as it is sometimes called, has produced 
some interesting results. After being convicted of crimi- 
nal damaging for throwing beer bottles at a car, Jason 
Householder and John Stockum were ordered by the 
judge to walk down Main Street in Coshocton, Ohio, in 
women s clothing (see the photo below). 

A judge in Painesville, Ohio, ordered a man who had 
stolen from a Salvation Army kettle to spend twenty-four 
hours as a homeless person. In Harris County, Texas, a 
man who slapped his wife was sentenced to attend yoga 
classes. Although these types of punishments are often 
ridiculed, many judges see them as a viable alternative to 


incarceration for less dangerous offenders. 


THE SENTENCING PROCESS 


The decision of how to punish a wrongdoer is the end 
result of what Yale Law School professor Kate Stith 
and federal appeals court judge José A. Cabranes call 
the “sentencing ritual.”** The two main participants 
in this ritual are the judge and the defendant, but 
prosecutors, defense attorneys, and probation offi- 
cers also play a role in the proceedings. Individualized 
justice requires that the judge consider all the rel- 
evant circumstances in making sentencing decisions. 


Therefore, judicial discretion is often on par with 


informed discretion—without the aid of the other om 


members of the court- 

Presentence 
Investigative Report An 
investigative report on an 
offender’s background that assists 
a judge in determining the proper 
to make the proper sen- sentence. 


room work group, the 
judge would not have 


sufficient information 


tencing choice. 


The Presentence Investigative Report For 
judges operating under various states’ indeterminate 
sentencing guidelines, information in the presentence 
investigative report is a valuable component of the 
sentencing ritual. Compiled by a probation officer, the 
report describes the crime in question, notes the suf- 
fering of any victims, and lists the defendant's prior 
offenses (as well as any alleged but uncharged criminal 
activity). The report also contains a range of personal 
data such as family background, work history, educa- 
tion, and community activities—information that is not 
admissible as evidence during trial. In putting together 
the presentence investigative report, the probation 
officer is supposed to gain a “feel” for the defendant and 


communicate these impressions to the judge. 


Sentencing and the Jury Juries also play an 
important role in the sentencing process. As we will 
see later in the chapter, it is the jury, and not the 
judge, who decides whether a convict eligible for the 
death penalty will in fact be executed. Additionally, 
six states—Arkansas, Kentucky, Missouri, Oklahoma, 
Texas, and Virginia—allow juries, rather than judges, 
to make the sentencing decision even when the 
death penalty is not an option. In these 
states, the judge gives the jury instruc- 

tions on the range of penalties avail- 

able, and then the jury makes the final 
decision.?® Juries have traditionally 


\ 


’ been assigned a relatively small 


What reasons might a judge 

have for handing down a 

| “creative” sentence such 

j asthe one given to Jason 
f Householder, left, and John 
Stockum? (AP Photo/Dante Smith/ 


Coshocton Tribune) 


role in felony sentencing, 
“Real Offense” The 
actual offense committed, as 
opposed to the charge levied by 
a prosecutor as the result of a 
plea bargain. 
Mitigating 
Circumstances Any 
circumstances accompanying 
the commission of a crime that 
may justify a lighter sentence. 


Aggravating 


Circumstances Any 
circumstances accompanying 
the commission of a crime that 
may justify a harsher sentence. 


largely out of concern that 
jurors’ lack of experience 
and legal expertise leaves 
them unprepared for the 
task. When sentencing by 
juries is allowed, the prac- 
tice is popular with pros- 
ecutors because jurors are 
more likely than judges to 
give harsh sentences, par- 
ticularly for drug crimes, 


sexual assault, and theft.?4+ 


FACTORS OF SENTENCING 


The sentencing ritual strongly lends itself to the con- 
cept of individualized justice. With inputs—sometimes 
conflicting—from the prosecutor, attorney, and proba- 
tion officer, the judge can be reasonably sure of getting 
the “full picture” of the crime and the criminal. In 
making the final decision, however, most judges con- 
sider two factors above all others: the seriousness of the 


crime and any mitigating or aggravating circumstances. 


The Seriousness of the Crime As would be 
expected, the seriousness of the crime is the primary 
factor in a judge’s sentencing decision. The more seri- 
ous the crime, the harsher the punishment, for society 
demands no less. Each judge has his or her own meth- 
ods of determining the seriousness of the offense. Many 
judges simply consider the “conviction offense.” That 
is, they base their sentence on the crime for which the 
defendant was convicted. 

Other judges—some mandated by statute—focus 
instead on the “real offense” in determining the pun- 
ishment. The “real offense” is based on the actual 
behavior of the defendant, regardless of the official 
conviction. For example, through a plea bargain, a 
defendant may plead guilty to simple assault when in 
fact he hit his victim in the face with a baseball bat. 
A judge, after reading the presentence investigative 
report, could decide to sentence the defendant as if he 
had committed aggravated assault, which is the “real” 
offense. Although many prosecutors and defense attor- 


neys are opposed to “real offense” procedures, which 
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can render a plea bargain meaningless, there is a grow~ 
ing belief in criminal justice circles that they bring a 


measure of fairness to the sentencing decision.*9 


Mitigating and Aggravating Circumstances 
When deciding the severity of punishment, judges and 
juries are often required to evaluate the mitigating 
and aggravating circumstances surrounding the case. 
Mitigating circumstances are those circumstances, such 
as the fact that the defendant was coerced into commit- 
ting the crime, that allow a lighter sentence to be handed 
down. In contrast, aggravating circumstances, such as 
a prior record, blatant disregard for the safety of others, 
or the use of a weapon, can lead a judge or jury to inflict a 
harsher penalty than might otherwise be warranted. 

In 2006, for example, Zacarias Moussaoui pleaded 
guilty to taking part in the al Qaeda plot that led to the 
terrorist attacks of September 11, 2001. The defense 
asked the jury to consider twenty-four mitigating 
circumstances when deciding whether Moussaoui 
deserved the death penalty or life in prison. These 
included Moussaoui’s hostile mother and physically 
abusive father, the racism that he had to face as an 
African in French society, and his limited knowledge of 
the September 11, 2001, attack plans. (CAREER TIP: One 
of the witnesses called to argue against the death penalty 
for Moussaoui was a behavioral specialist, or a health-care 
expert who focuses on diagnosing and reducing prob- 


lem behavior.) For their part, the prosecutors offered 


UDYer 


A neat study space is important. 


Staying tidy forces us to stay 

organized. When your desk 
is covered with piles of papers, 
notes, and textbooks, 
things are being lost 
even though you may 
not realize it. The 
only work items that 
should be on your 


Seven aggravating circumstances, including the great 
death and destruction caused by the terrorist attacks, 
Moussaoui’s desire to harm Americans, and his lack 
of remorse for the victims. In choosing life imprison- 
ment over the death penalty, the jury decided that the 
mitigating circumstances surrounding the defendant’s 


crimes mee the aggravating circumstances. 


;WHAT ARE § SOME 


mae Ne 


For some, the natural differences in judicial philoso- 
phies, when combined with a lack of institutional con- 
trol, raise important questions. Why should a bank 
robber in South Carolina and a bank robber in Michigan 
receive different sentences? Even federal indetermi- 
nate sentencing guidelines seem overly vague: a bank 
robber can receive a prison term from one day to 
twenty years, depending almost entirely on the judge.?° 
Furthermore, if judges have freedom to use their dis- 
cretion, do they not also have the freedom to misuse it? 
A claim of improper judicial discretion is often 

the first reason given for two phenomena that plague 
the criminal justice system: sentencing disparity and 
sentencing discrimination. Although the two 

terms are often used interchangeably, they 
describe different statistical occurrences—the 


causes of which are open to debate. 


SENTENCING DISPARITY 


Justice would seem to demand that those who commit 
similar crimes should receive similar punishments. 
Sentencing disparity occurs when this expectation is 


not met in one of three ways: 


j Criminals receive similar sentences for different 
crimes of unequal seriousness. 

2 Criminals receive different sentences for similar 
crimes. 

‘4 Mitigating or aggravating circumstances 
have a disproportionate effect on sentences. 
Prosecutors, for example, reward drug dealers 


who inform on their associates with lesser 


sentences. As a 

Sentencing Disparity A 
situation in which those convicted 
of similar crimes do not receive 
similar sentences. 


result, low-level 
drug sellers, 


who have no 
Sentencing 
Discrimination 4 situation 
in which the length of a sentence 
appears to be influenced by the 
defendant’s race or another factor 
not directly related to the crime 
he or she committed. 


information to 
trade for reduced 
sentences, often 
spend more time 
in prison than 
their better- 


informed bosses.?? 


Most of the blame for sentencing disparities is 
placed at the feet of the judicial profession. Even with 
the restrictive presence of the sentencing reforms we 
will discuss shortly, judges have a great deal of influence 
over the sentencing decision, whether they are making 
that decision themselves or instructing the jury on how 
to do so. Like other members of the criminal justice 
system, judges have personal opinions, and their dis- 


cretionary sentencing decisions reflect these opinions. 


SENTENCING DISCRIMINATION 


Sentencing discrimination occurs when disparities 
can be attributed to extralegal variables such as the 


defendant’s gender, race, or economic standing. 


Race and Sentencing At first glance, racial dis- 
crimination would seem to be rampant in sentenc- 
ing practices. Research by Cassia Spohn of Arizona 
State University and David Holleran of the College of 
New Jersey suggests that minorities pay a “punish- 
ment penalty” when it comes to sentencing.?® Spohn 
and Holleran found that in Chicago, convicted African 
Americans were 12.1 percent more likely to go to prison 
than convicted whites, and convicted Hispanics were 
15.3 percent more likely. In Miami, Hispanics were 10.3 
percent more likely to be imprisoned than either blacks 
or whites.*9 Nationwide, about 43 percent of all inmates 
in state and federal prisons are African American, even 
though that minority group makes up only about 13 per- 
cent of the country’s population.°° 

Spohn and Holleran also found that the rate of 
imprisonment rose significantly for minorities who 


were young and unemployed. [his led the researchers to 


CHAPTER 11 Punishment and Sentencing 207 


> (AP Photo/Jeff Roberson) 


conclude that the disparities between 
races were not the result of “conscious” 
discrimination on the part of the sen- 
tencing judges. Rather, faced with 
limited time to make decisions and 
limited information about the offend- 
ers, the judges would resort to stereo- 
types, considering not just race, but 


age and unemployment as well.?! 


Crack Cocaine Sentencing Few 
sentencing policies have aroused as 
many charges of discrimination as 
those involving crack cocaine. Powder 
cocaine and crack, a crystallized form 
of the drug that is smoked rather 
than inhaled, are chemically identi- 
cal. Under federal legislation passed 
in 1986, however, sentences for 
crimes involving crack are, in some 
instances, one hundred times more 
severe than for crimes involving pow- 
der cocaine.*? The law was designed 
to combat the violence associated 
with the crack trade in American cit- 
ies. Instead, say critics, it wound up 
harming those very areas, particu- 
larly African American communities. 
About 82 percent of federal crack 
defendants are African American.°® 
In November 2007, the U.S. 
Sentencing Commission voted to 


lessen the disparity between crack 


and powder cocaine sentences. The commission also 
decided that the changes would be retroactive, mean- 


ing that about 25,000 federal inmates were eligible for 
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sentence reductions. As of November 
2010, federal judges had reduced 
the sentences of more than 16,000 
of these inmates.*4 That same year, 
President Barack Obama signed the 
Fair Sentencing Act, which reduces 
the legal disparity between the two 
forms of cocaine to eighteen to one 
for federal sentencing purposes.°5 
(CAREER TIP: A lobbying group called 
Crack the Disparity is dedicated to 
changing federal crack sentencing laws. 
A lobbyist is someone who, on behalf 
of a client, tries to influence the enact- 
ment of legislation and the decisions of 


government officials.) 


Women and Sentencing Few 
would argue that race or ethnic- 
ity should be a factor in sentenc- 
ing decisions—the system should be 
color-blind. Does the same princi- 
ple apply to women? In other words, 
should the system be gender-blind 
as well—at least on a policy level? 
Congress answered that question 
in the Sentencing Reform Act of 
1984, which emphasized the ideal of 
gender-neutral sentencing.°*° 

In practice, however, this has 
not occurred. Women who are con- 
victed of crimes are less likely to go 
to prison than men, and those who 
are incarcerated tend to serve shorter 
sentences. According to government 
data, the average sentence of a woman 
for a felony is fifteen months shorter 
than that of a man.7 

In certain situations, however, a 
woman's gender can work against her. 
In 2010, Florida prosecutors asked that 
Emose Oceant receive eighteen years 


in prison after she was convicted of 


child abuse. Instead, circuit judge Margaret Steinbeck 
sentenced Oceant, who whipped her seven children with 


boards, belts, and wire hangers, to thirty years behind 


bars. According to Keith Crew, a professor of sociology 
and criminology at the University of Northern Iowa, 


defendants who are seen as bad mothers often “get the 
hammer” from judges and juries.°° 


HOW HAVE 


Judicial discretion, then, appears to be a double-edged 
sword. Although it allows judges to impose a wide 
variety of sentences to fit specific criminal situations, 
it appears to fail to rein in a judge’s subjective biases, 
which can lead to disparity and perhaps discrimination. 

Critics of judicial discretion believe that its costs 
(the lack of equality) outweigh its benefits (provid- 
ing individualized justice). As Columbia law professor 
John C. Coffee noted: 


If we wish the sentencing judge to treat “like cases alike,” 

a more inappropriate technique for the presentation could 
hardly be found than one that stresses a novelistic [story- 
telling] portrayal of each offender and thereby overloads the 


decisionmaker in a welter of detail.°9 


In other words, Coffee feels that judges are given too 
much information in the sentencing process, mak- 
ing it impossible for them to be consistent in their 
decisions. It follows that limiting judicial discretion 
would not only simplify the process but also lessen the 
opportunity for disparity or discrimination. Since the 
19708, this attitude has spread through state and federal 
legislatures, causing more extensive changes in sen- 
tencing procedures than in almost any other area of the 


American criminal justice system over that time period. 


SENTENCING GUIDELINES 


In an effort to eliminate the unfairness of disparity by 
removing judicial bias from the sentencing process, 
many states and the federal government have turned to 
sentencing guidelines, which require judges to dispense 
legislatively determined sentences based on factors such 
as the seriousness of the crime and the offender's prior 


record. In 1978, Minnesota became the first state to 


create a Sentencing 
Sentencing Guidelines 
Legislatively determined guidelines 


that judges are required to follow. 


Guidelines Commission 
with a mandate to con- 


struct and monitor the Departure A stipulation 
that allows a judge to adjust his 
or her sentencing decision based 
on the special circumstances of 


a particular case. 


use of a determinate sen- 
The 
Minnesota Commission 
left no doubt as to the 
philosophical justifica- 


tencing structure. 


tion for the new sentencing statutes, stating uncondi- 
tionally that retribution was its primary goal.4° 

Today, about twenty states employ some form of 
sentencing guidelines with similar goals. In general, 
these guidelines remove discretionary power from state 
judges by turning sentencing into a mathematical exer- 
cise. Members of the courtroom work group are guided by 
a grid, which helps them determine the proper sentence. 


Federal Sentencing Guidelines In1i984, Congress 
passed the Sentencing Reform Act (SRA),4" paving the 
way for federal sentencing guidelines that went into 
effect three years later. Similar in many respects to the 
state guidelines, the SRA also eliminated parole for fed- 
eral prisoners and severely limited early release from 
prison due to good behavior.4* The impact of the SRA 
and the state guidelines has been dramatic. Sentences 
have become harsher—by the middle of the first decade 
of the 2000s, the average federal prison sentence was 
fifty months, more than twice as long as in 1984,.4° 

Furthermore, much of the discretion in sentencing 
has shifted from the judge to the prosecutor. Because 
the prosecutor chooses the criminal charge, she or he, 
in effect, can present the judge with the range of sen- 
tences. Defendants and their defense attorneys realize 
this and are more likely to agree to a plea bargain, which 
is, after all, a “deal” with the prosecutor.*4 


Judicial Departures Even in their haste to limit 
a judge’s power, legislators realized that sentencing 
guidelines could not be expected to cover every pos- 
sible criminal situation. Therefore, both state and fed- 
eral sentencing guidelines allow an “escape hatch” of 
limited judicial discretion known as a departure. The 
SRA includes a proviso that a judge may “depart” from 
the presumptive sentencing range if a case involves 


circumstances that are not adequately covered in the 
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guidelines. For example, 
Mandatory Sentencing 
Guidelines Statutorily 
determined punishments that 
must be applied to those who 
are convicted of specific crimes. 


Habitual Offender 
Laws _ Statutes that require 
lengthy prison sentences for 
those who are convicted of 
multiple felonies. 


in 2010, federal judge Jack 
Weinstein overturned a 
twenty-year child pornog- 
raphy sentence, ruling that 
“unless applied with care,” 
the federal requirements 
“can lead to unreasonable 
sentences.”45 As we noted 
in the opening to this 
chapter, federal judges often react this way to child por- 
nography punishments. Indeed, federal judges depart 
downward more often in child pornography cases— 
about 4,0 percent of the time—than in cases involving 


any other offense.4° 


MANDATORY 
SENTENCING GUIDELINES 


In an attempt to close even the limited loophole of judicial 
discretion offered by departures, politicians (often urged 
on by their constituents) have passed sentencing laws 
even more contrary to the idea of individualized justice. 


These mandatory (minimum) sentencing guidelines 


further limit a judge’s power to deviate from determi- 
nate sentencing laws by setting firm standards for certain 
crimes. Forty-six states have mandatory sentencing laws 
for crimes such as selling illegal drugs, driving under the 
influence of alcohol, and committing any crime with a 
dangerous weapon. In Alabama, for example, any person 
caught selling illegal drugs must spend at least two years 
in prison, with five years added to the sentence if the sale 
takes place within three miles of a school or public housing 
project.47 Similarly, Congress has set mandatory mini- 
mum sentences for more than one hundred crimes, mostly 
drug offenses. (See the feature You Be the Judge—Minimum: 
Two Hundred Years below to learn about the consequences 


of mandatory sentencing guidelines.) 


Habitual Offender Laws Habitual offender laws 
are a form of mandatory sentencing that has become 
increasingly popular over the past decade. Also known 
as “three-strikes-and-you're-out” laws, these statutes 
require that any person convicted of a third felony must 
serve a lengthy prison sentence. The crime does not 
have to be of a violent or dangerous nature. Under 
Washington’s habitual offender law, for example, a 


“persistent offender” is automatically sentenced to life 


YOU BE THE JUDGE 


Minimum: Two Hundred Years 


THE FACTS An Arizona trial court found Morton guilty of twenty counts of sexual exploitation 
of a minor based on his possession of twenty pornographic images of children. Under the state’s 
mandatory minimum sentencing laws, each count warrants a ten-year prison term, and the 
terms must be served consecutively. As a result, the trial judge had no choice but to sentence 


Morton to two hundred years in prison. Morton is appealing the sentence as unconstitutionally 


cruel and unusual punishment. 


THE LAW The Eighth Amendment prohibition against cruel and unusual punishments guarantees individuals the 
right not to be subjected to excessive sanctions. That right flows from the basic precept of justice that punishment 


for crime should be proportional to the offense. 


YOUR DECISION Morton’s lawyers present evidence that in most other states, Morton would be allowed 

to serve his sentences concurrently and would spend no more than five years behind bars. Had Morton been 
prosecuted by federal prosecutors, they point out, federal sentencing guidelines would have mandated a five- 
year sentence. Prosecutors counter by saying, in effect, “the law is the law.” If you were a judge hearing Morton’s 
appeal of his sentence, how would you rule? Do you believe that this mandatory minimum sentence is “cruel and 


77 


unusua 


or that it reflects the will of Arizona residents and must be upheld? 


[To see how the Arizona Supreme Court ruled in this case, go to Example 11.1 on page 350.] 
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even if the third felony offense happens to be “vehicular 
assault” (an automobile accident that causes injury), 
unarmed robbery, or attempted arson, among other 
lesser felonies.4® Today, twenty-six states and the federal 
government employ “three-strikes” statutes, with vary- 


ing degrees of severity. 


“Three Strikes” in Court The United States 
Supreme Court paved the way for these three-strikes 
laws when it ruled in Rummel 9. Estelle (1980)49 that 
Texas’s habitual offender statute did not constitute 
“cruel and unusual punishment” under the Eighth 
Amendment. Basically, the Court gave each state the 
freedom to legislate such laws in the manner that it 
deems proper. Twenty-three years later, in Lockyer y. 
Andrade (2003),5° the Court upheld California’s “three - 
strikes” law. The California statute allows prosecutors to 
seek penalties up to life imprisonment without parole 
on conviction of any third felony, including conviction 
for nonviolent crimes. Leandro Andrade (see the photo 
below) received fifty years in prison for stealing $153 
worth of videotapes, his fourth felony conviction. A 
federal appeals court overturned the sentence, agreeing 
with Andrade’s attorneys that it met the definition of 
cruel and unusual punishment.5' 

In a bitterly divided 5-4, decision, the Supreme 


Court reversed. Justice Sandra Day O'Connor, writing 


Why did the United States 
Supreme Court uphold 
Leandro Andrade’s 
sentence of fifty years 
in prison for steal- 

ing $153 worth of 
videotapes? (AP Photo/ 
California Dept. of Corrections/ 
Darren Hendley/iStockphoto. 


com) 


for the majority, stated 

Victim Impact Statement 
(VIS) A statement to the 
sentencing body (judge, jury, or 
parole board) in which the victim is 
given the opportunity to describe 
how the crime has affected her 

or him. 


that the sentence was not 

o “objectively” unrea- 
sonable that it violated 
the Constitution.5? In his 
dissent, Justice David H. 
Souter countered that 
“Tilf Andrade’s sentence 
is not grossly disproportionate, the principle has no 
meaning. ”5° Basically, the justices who upheld the law 
said that if the California legislature—and by extension 
the California voters—felt that the law was reasonable, 


then the judicial branch was in no position to disagree. 


VICTIM IMPACT EVIDENCE 


The final piece of the sentencing puzzle involves vic- 
tims and victims’ families. Traditionally, crime victims 
were banished to the peripheries of the criminal jus- 
tice system. This situation has changed dramatically 
with the emergence of the victims’ rights movement 
over the past few decades. Victims are now given the 
opportunity to testify—in person or through written 
testimony—during sentencing hearings about the suf- 
fering they experienced as the result of the crime. 

Every state and federal government has some 
form of victim impact legislation. In general, these 
laws allow a victim (or victims) to present a victim 
impact statement (VIS) that tells his or her side of 
the story to the sentencing body, be it a judge, jury, or 
parole board. In nonmurder cases, the victim can per- 
sonally describe the physical, financial, and emotional 
impact of the crime. 

When the charge is murder or manslaughter, 
relatives or friends can give personal details about 
the victim and describe the effects of her or his death. 
In the sentencing phase of the Zacarias Moussaoui 
trial, discussed earlier in this chapter, the 

prosecution called thirty-five witnesses 
to tell the jury how losing loved ones in 
the September 11 attacks had affected their 
lives. (As could have been expected, much 
of this testimony was heartbreaking, such 
as that of the Indian-born dentist whose 
sister hanged herself after her husband 
perished in one of the hijacked planes.) In 
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almost all instances, the goal of the VIS is to increase 


the harshness of the sentence. 


&2WHAT IS THE 
STATUS OF CAPITAL 
PUNISH MENT 1 THE 
UNITED STATES? 


“You do not know how hard it is to let a human 
being die,” Abraham Lincoln (1809-1865) once 
said, “when you feel that a stroke of your pen 
will save him.” Despite these misgivings, during 
his four years in office Lincoln approved the exe- 
cution of 267 soldiers, including those who had 
slept at their posts.5# Our sixteenth president’s 


ambivalence toward capital punishment is reflected 


= 


NATIONAL VICTIM ADVOCATE 


JOB DESCRIPTION: 


® Provide direct support, advocacy, and short-term crisis counseling to 


crime victims. 


® Act as a liaison between victims or witnesses and district attorneys or 


law enforcement, and provide court support for victims. 
WHAT KIND OF TRAINING IS REQUIRED? 


@ A bachelor’s degree in criminal justice, social work/psychology, or a 


related field. 


in America’s continuing struggle to reconcile the 
penalty of death with the morals and values of 
society. Capital punishment has played a role in 
sentencing since the earliest days of the Republic 
and—having survived a brief period of abolition 
between 1972 and 1976—continues to enjoy public 
support. 

Still, few topics in the criminal justice system 
inspire such heated debate. Death penalty oppo- 
nents such as legal expert Stephen Bright wonder 
whether “there comes a time when a society gets 
beyond some of the more primitive forms of pun- 
ishment.”55 They point out that two dozen countries 
have abolished the death penalty since 1985 and 
that the United States is the only Western democ- 
racy that continues the practice. Critics also claim 
that a process whose subjects are chosen by “luck 
and money and race” cannot serve the interests of 
justice.5° Proponents believe that the death penalty 
serves as the ultimate deterrent for violent crimi- 
nal behavior and that the criminals who are put to 
death are the “worst of the worst” and 
deserve their fate. (CAREER 
TIP: Pollsters, who conduct 
surveys of public opinion, 
have found that about 65 


percent of Americans are in 


~~ 


favor of the death penalty.) 

Today, about 3,300 convicts are 
living on “death row” in American 
prisons, meaning they have been 
sentenced to death and are await- 
ing execution. In the 1940s, as many 
as two hundred people were put to 


death in the United States in one 


§ ® A minimum of two years’ year. As Figure 11.2 on the facing 

S experience in the criminal : 

© age shows, t - 
: = justice system, one year of pag Migite Rook ene 
4 i bet) should have involved water mark was ninety-eight in 1999. 


Despite declines since then, states and 


ig services s with victims. 
‘ats oe : aan ora -— the federal government are still exe- 
cuting convicts at a rate not seen in six 
decades. Consequently, the questions 
that surround the death penalty—Is 


it fair? Is it humane? Does it deter 


ee ee A d 0 Murillo/iS 


crime ?—will continue to mobilize both 


its supporters and its detractors. 


METHODS OF EXECUTION 


In its early years, when the United States adopted the 
practice of capital punishment from England, it also 
adopted English methods, which included drawing and 
quartering and boiling the convict alive. In the nine- 
teenth century, these techniques were deemed too bar- 
baric and were replaced by hanging. Indeed, the history 
of capital punishment in America is marked by attempts 
to make the act more humane. The 1890s saw the intro- 
duction of electrocution as a less painful method of 
execution than hanging, and in 1890 in Auburn Prison, 
New York, William Kemmler became the first American 
to die in an electric chair. 

The “chair” remained the primary form of execu- 
tion until 1977, when Oklahoma became the first state 
to adopt lethal injection. Today, this method domi- 
nates executions in all thirty-four states that employ 
the death penalty. In the lethal injection process, the 
condemned convict is given a sedative, followed by a 
combination of deadly drugs administered intrave- 
nously. Seventeen states authorize at least two different 
methods of execution, meaning that electrocution (nine 


states), lethal gas (four states), hanging (three states), 


and the firing squad (three states) are still used on rare 
occasions.9°? 

Regardless of the method, as Figure 11.3 on the 
following page shows. a convict’s likelihood of being 
executed is strongly influenced by geography. Six states 
(Alabama, Florida, Oklahoma, Texas, and 
Virginia) account for more than two-thirds of all execu- 
tions, while fifteen states and the District of Columbia do 


Missouri, 


not provide for capital punishment within their borders. 
(CAREER TIP: Michael Graczyk, an Associated Press reporter, 
has witnessed more than three hundred executions in Texas. 
Journalists such as Graczyk present important information 


about the criminal justice system to the public.) 


THE DEATH PENALTY 
AND THE SUPREME COURT 


In 1890, William Kemmler challenged his sentence 
to die in New York’s new electric chair (for murder- 
ing his mistress) on the grounds that electrocution 
infringed on his Eighth Amendment rights against 
cruel and unusual punishment.5° Kemmler’s chal- 
lenge is historically significant in that it did not 


challenge the death penalty itself as being cruel and 
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unusual, but only the method 
by which it was carried out. 
Many constitutional schol- 
ars believe that the framers 
never questioned the neces- 
sity of capital punishment, 
as long as due process is fol- 
lowed in determining the guilt 
of the suspect.59 Accordingly, 
the Supreme Court rejected 
Kemmler’s challenge, stating: 
Punishments are cruel when they 
involve torture or a lingering 
death; but the punishment of 
death is not cruel, within the 
meaning of that word as used 
in the Constitution. It implies 


there something inhuman and 


barbarous, something more 


than the mere extinguishment 
of life.6° 


Thus, the Court set a standard that it has followed to this 
day. No method of execution has ever been found to be 


unconstitutional by the Supreme Court. 


Weems v. United States For nearly eight decades 
following its decision regarding Kemmler, the Supreme 
Court was silent on the question of whether capital pun- 
ishment was constitutional. In Weems v. United States 
(gio), however, the Court did make a ruling that 
would significantly affect the debate on the death pen- 
alty. The Weems case concerned a defendant who had 
been sentenced to fifteen years of hard labor, a heavy 
fine, and a number of other penalties for the relatively 
minor crime of falsifying official records. The Court 
overturned the sentence, ruling that the penalty was too 
harsh considering the nature of the offense. Ultimately, 
in the Weems decision, the Court set three important 


precedents concerning sentencing: 


1. Cruel and unusual punishment is defined by 
the changing norms and standards of society 
and therefore is not based on historical 
interpretations. 

4. Courts may decide whether a punishment is 
unnecessarily cruel with regard to physical pain. 

3. Courts may decide whether a punishment is un- 


necessarily cruel with regard to psychological pain. 
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/ Figure 11.3 
Executions by State, 1976-2010 


@ States with the 
death penalty 


—& States without 
the death penalty 


* Jurisdictions with no executions since 1976 
* Repealed the use of the death penalty in 2009 


REFORMING THE 
DEATH PENALTY 


In the 1960s, the Supreme Court became increasingly 
concerned about what it saw as serious flaws in the way 
the states administered capital punishment. Finally, in 
1967, the Court put a moratorium on executions until it 
could “clean up” the process. The chance to do so came 


with the Furman ». Georgia case, decided in 1972.°° 


The Bifurcated Process In its Furman decision, 
by a 5—4, margin, the Court essentially agreed that the 
death penalty, as carried out at the time, was so unfair 
as to violate the U.S. Constitution. Justice Potter Stewart 
was particularly eloquent in his concurring opinion, 
stating that the sentence of death was so arbitrary as 
to be comparable to “being struck by lightning.”4 
Although the Furman ruling invalidated the death pen- 
alty for more than six hundred offenders on death row 
LO at the time, it also provided the states with 
a window to make the process less arbitrary, 
therefore bringing their death penalty statutes 

up to constitutional standards. 
The result was a two-stage, or bifurcated, procedure 
for capital cases. In the first stage, a jury determines the 
guilt or innocence of the defendant for a crime that has, 


by state statute, been determined to be punishable by 
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death. If the defendant is found 
guilty, the jury reconvenes in 
the second stage and con- 
siders all aggravating and 
mitigating factors (see page 
206) to decide whether the 
death sentence is in fact 
warranted. Therefore, even 
if a jury were to find the 
defendant guilty of a crime that 
may be punishable by death, such 
as first degree murder, in the second 
stage it could decide that the circumstances 
surrounding the crime justified only a punishment 
of life in prison. In 2010, for example, a Bucks County 
(Pennsylvania) jury spared the life of Omar Sharif Cash, 
convicted of killing the fiancé of a woman he had kid- 
napped and raped. In deciding to be lenient, the jury 
appeared to accept the defense counsel's argument that, 
among other mitigating circumstances, Cash suffered 
from brain damage and had endured a stressful home 
life. Following the jury’s decision, a judge sentenced 
Cash to two life terms plus 130 years behind bars, the 


maximum penalty for his crimes. 


Court Approval The Supreme Court ruled in favor 
of the new bifurcated process in 1976, stating that the 
process removed the ability of a court to “wantonly and 
freakishly impose the death penalty. "65 On January 17, 
1977, Gary Gilmore became the first American executed 
(by Utah) under the new laws, and today thirty-four 


TEST rrep 


For multiple-choice questions, try to 
arrive at the answer in your head 
before looking at the possible 
answers. This may provide 
you with the correct choice. 
If not, eliminate obvious 
incorrect choices and watch 
for two similar answers. 
Usually, one of 
those is correct. 


—CONVICTED MURDERER GARY 
GILMORE, SHORTLY BEFORE 
HIS EXECUTION BY A UTAH 
FIRING SQUAD (1977) 


states and the federal government 
have capital punishment laws 
based on the bifurcated pro- 
cess. (Note that state gov- 
ernments are responsible 
for almost all executions 
in this country. The federal 
government has carried out 
only three death sentences 
- since 1963.) 
The Jury’s Role The Supreme Court 
reaffirmed the important role of the jury in 
death penalties in Ring v. Arizona (2002).°° The case 
involved Arizona’s bifurcated process: after the jury 
determined a defendant’s guilt or innocence, it would 
be dismissed, and the judge would decide whether 
execution was warranted. The Court found that this pro- 
cedure violated the defendant’s Sixth Amendment right 
to a jury trial, requiring that juries be involved in both 
stages of the bifurcated process. The decision invali- 
dated death penalty laws in Arizona, Colorado, Idaho, 
Montana, and Nebraska, forcing legislatures in those 


states to hastily revamp their procedures. 


Mitigating Circumstances Several mitigating cir- 
cumstances will prevent a defendant found guilty of first 


degree murder from receiving the death penalty. 


Insanity In1986, the United States Supreme Court held 
that the Constitution prohibits the execution of a person 
who is insane. The Court failed to provide a test for insan- 
ity other than Justice Lewis F. Powell’s statement that the 
Eighth Amendment “forbids the execution only of those 
who are unaware of the punishment they are about to suffer 
and why they are to suffer it.”°? Consequently, each state 
must come up with its own definition of insanity for death 
penalty purposes. A state may also force convicts on death 
row to take medication that will make them sane enough 
to be aware of the punishment they are about to suffer and 
why they are about to suffer it.68 
Being Mentally Handicapped The Supreme 
Court’s change of mind on the question of whether 
a mentally handicapped convict may be put to death 


underscores the continuing importance of the Weems test 
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(see page 214,). In 1989, the Court rejected the argument 
that execution of a mentally handicapped person was 
“cruel and unusual” under the Eighth Amendment.®9 
At the time, only two states barred execution of mentally 
handicapped individuals. Thirteen years later, eighteen 
states had such laws, and the Court decided that this 
increased number reflected “changing norms and stan- 
dards of society.” In Atkins v. Virginia (2002),7° the Court 
used the Weems test as the main rationale for barring the 
execution of mentally handicapped convicts. 

The Atkins ruling, however, did not end the contro- 
versy in this area, as it allowed state courts to make their 
own determinations concerning which inmates quali- 
fied as “mentally impaired” for death penalty purposes. 
In December 2009, for example, Texas executed Bobby 
Wayne Woods even though some tests showed him to have 
an IQ below 70, the score accepted by many experts as the 
cutoff point for mental retardation. Although Woods’s 
lawyers spent years challenging their client’s fate, numer- 
ous appellate courts, including the Supreme Court, upheld 


the right of Texas to execute in this instance.” 


Age Following the Atkins case, many observers, 
including four Supreme Court justices, hoped that the 
same reasoning would be applied to the question of 
whether convicts who committed the relevant crime 
when they were juveniles may be executed. These 
hopes were realized in 2005 when the Court issued 
its Roper y. Simmons decision, which effectively ended 
the execution of those who committed crimes as juve- 
niles.?? As in the Atkins case, the Court relied on the 
“evolving standards of decency” test, noting that a 
majority of the states, as well as every other civilized 
nation, prohibited the execution of offenders who 
committed their crimes before the age of eighteen. 
The Roper ruling required that seventy-two con- 
victed murderers in twelve states be resentenced and 
took the death penalty off the table for dozens of pend- 
ing cases in which prosecutors were seeking capital 


punishment for juvenile criminal acts. 


STILL CRUEL AND UNUSUAL? 


As noted earlier, lethal injection is the dominant form of 
execution in this country. Most states employ the same 


three-drug process. First, the sedative sodium thiopen- 
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tal is administered to deaden pain. Then pancuronium 
bromide, a paralytic, immobilizes the prisoner. Finally, a 
dose of potassium chloride stops the heart. Members of 
the law enforcement and medical communities have long 
claimed that this procedure, if performed correctly, kills 
the individual quickly and painlessly. Many others, how- 
ever, contend that the second drug—the paralytic—masks 
any outward signs of distress and thus keeps observers 
from knowing whether the inmate suffers extreme pain 
before death.7? (CAREER TIP: A number of states require an 
anesthesiologist to mix the drugs used in the lethal injec- 
tion process and oversee the execution. This can present a 
problem if these anesthetic specialists refuse to participate 
on moral grounds.) 

In 2007, two convicted murderers in Kentucky 
asked the United States Supreme Court to invalidate the 
state’s lethal injection procedure because of the pos- 
sibility that it inflicted undetectable suffering. Nearly 
all of the scheduled executions in the United States 
were placed on hold while the Court deliberated this 
issue. In 2008, the Court ruled in Baze v. Rees that the 
mere possibility of pain “does not establish the sort of 
‘objectively intolerable risk of harm’ that qualifies as 
cruel and unusual” punishment.?4 Within hours of the 
Baze decision, state governments began taking steps 
to resume their death penalty programs.”5 A year later, 
Ohio, reacting to concerns over the prevailing method, 
became the first state to use a new one-drug method— 
relying only on a large dose of sodium thiopental—to 


execute murderer Kenneth Biros. 


The lethal injection apparatus outside the execution 
chambers at California’s San Quentin Prison shows 
the three injection portals for the three different 
drugs used during execution. What are some of the 
drawbacks of this three-drug protocol? 

(AP Photo/HO/California Dept. of Corrections) 
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Outcomes © 
After studying this chapter, 
you will be able to... 


i 


Explain the justifications for. 
community-based correc- 
tions programs. 


Describe the three general 
categories of conditions 
placed on a probationer. 


Explain the three stages of 
probation revocation. 


List the five sentencing 
options for a judge besides 
imprisonment and probation. 


List the three levels of home 
monitoring. 


Light Rap for 
Lil Wayne? 


Usually, judges prefer that a defendant be in court during sentencing hearings. Lil 
Wayne, however, had a good excuse for his absence from the Yuma County (Arizona) 
Superior Court on June 30, 2010, when Judge Mark W. Reeves heard his case. The hip-hop 
artist, born Dwayne Carter, Jr., was incarcerated 2,600 miles to the east, already serving 
a yearlong sentence at the Rikers Island Prison Complex in New York City on a weapons 
violation. So, Lil Wayne was forced to watch via video monitor as Reeves decided his fate. 


Lil Wayne’s “appearance” in the Arizona court stemmed from an incident at a U.S. 
Border Patrol checkpoint near the Mexican border two and a half years earlier. Led onto 
the rapper’s tour bus by drug-sniffing dogs, law enforcement agents found an ounce of 
cocaine, nearly four ounces of marijuana, forty-one grams of Ecstasy, and a .40-caliber 
handgun. Yuma County prosecutors charged Lil Wayne with felony possession of a nar- 
cotic drug for sale, possession of dangerous drugs, misconduct involving weapons, and 
possession of drug paraphernalia. If found guilty on ail charges, Li/ Wayne faced more than 

three years in a state prison. 


Not wanting to risk a further stay behind bars, Lil Wayne negotiated a deal with Arizona 
authorities. He pleaded guilty to one count of possession of a dangerous drug in exchange 
for the dismissal of the other charges. As part of the plea bargain, Reeves sentenced Lil 

Wayne to three years’ probation only, with the further conditions that he not consume 

any alcohol, take any illegal drugs, or consort with any individual involved in criminal 

activity during that.time. Lil Wayne’s probationary period started the instant he left 

Rikers Island on November 4, 2010, which didn’t stop him from joining fellow 
rapper Drake onstage in Las Vegas two days later. “I’m fresh from-vaca- 
tion,” he told the adoring crowd. “I swear to God ain’t nothing, noth- 

ing, nothing like home.” 
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Lil Wayne’s Arizona sen- 
Reintegration A goal 
of corrections that focuses on 
preparing the offender for a 
return to the community. 


tence sparked skepticism, 
particularly in light of his 
previous conviction in 
New York. Many felt he had 
been let off easy because of his fame and a high-priced 
defense attorney. In fact, Judge Reeves hardly broke 
new ground with Lil Wayne’s sentence. Defendants 
found guilty of crimes far more serious than drug pos- 
session are routinely given probation in this country. A 
system that initially provided judges with the discre- 
tion to show leniency to first-time, minor offenders 
increasingly allows those who have committed serious 
crimes to serve their time in the community rather than 
prison or jail. 

Just two months after Lil Wayne’s release from 
Rikers Island, Illinois circuit court judge Daniel J. 
Rozak sentenced a sixty-nine-year-old man who had 
been found guilty of second degree murder to four years 
of probation. (The judge based the decision on the 
defendant’s advanced age, his lack of a criminal record, 
and the fact that he had been provoked by the victim.) 

Fifty-one percent of probationers have been con- 
victed of a felony; about 800,000 have been found guilty 
of a violent crime such as assault or rape.’ In total, about 
4.2 million adults are under the supervision of state and 
federal probation organizations—a figure that has grown 
by approximately 1 million over the past decade.* 

In this chapter, we will discuss the strengths and 
weaknesses of probation and other community or inter- 
mediate sanctions such as intensive probation, fines, 
boot camps, electronic monitoring, and home confine- 
ment. Given the scarcity of prison resources, decisions 


made today concerning these alternative punishments 


i # Ham 


In the court of popular opinion, retribution and crime 
control take precedence over community-based correc- 
tional programs. America, says University of Minnesota 


law professor Michael Tonry, is preoccupied with the 


220 PART 4 Corrections 


“absolute severity of punishment” and the “widespread 
view that only imprisonment counts.”? Mandatory sen- 
tencing guidelines and “three-strikes” laws are theo- 
retically the opposite of community-based 
corrections.* To a certain degree, correctional 
programs that are administered in the com- 
munity are considered a less severe, and therefore less 


worthy, alternative to imprisonment. 


REINTEGRATION 


Supporters of probation and intermediate sanctions 
reject such views as not only shortsighted but also con- 
tradictory to the aims of the corrections system. A very 
small percentage of all convicted offenders have com- 
mitted crimes that warrant capital punishment or life 
imprisonment. Most, at some point, will return to the 
community. Consequently, according to one group of 


experts, the task of the corrections system 


includes building or rebuilding solid ties between the 

offender and the community, integrating or reintegrating 

the offender into community life—restoring family ties, 

obtaining employment and an education, securing in the 

larger sense a place for the offender in the routine function- 

ing of society.® 
Considering that some studies have shown higher rear- 
rest rates for offenders who are subjected to prison 
culture, a frequent justification of community-based 
corrections is that they help to reintegrate the offender 
into society. 

Reintegration has a strong theoretical basis in 
rehabilitative theories of punishment. An offender is 
generally considered to be rehabilitated when he or she 
no longer represents a threat to other members of the 
community and therefore is believed to be fit to live 
in that community. In the context of this chapter and 
the two that follow, it will also be helpful to see rein- 
tegration as a process through which corrections offi- 
cials such as probation and parole officers provide the 
offender with incentives to follow the rules of society. 
These incentives can be positive, such as enrolling the 
offender in a drug treatment program. 

They can also be negative—in particular, the threat 
of return to prison or jail for failure to comply. In all 
instances, corrections system professionals must care- 
fully balance the needs of the individual offender against 


the rights of law-abiding members of the community. 


DIVERSION 


Another justification for community-based correc- 


tions, based on practical considerations, is diversion. 
As you are already aware, most criminal offenses fall 
into the category of “petty,” and it is practically impos- 
sible, as well as unnecessary, to imprison every offender 
for every offense. Community-based corrections are 
an important means of diverting criminals to alterna- 
tive modes of punishment so that scarce incarceration 
resources are consumed by only the most dangerous 
criminals. In his “strainer” analogy, corrections expert 
Paul H. Hahn likens this process to the workings of a 
kitchen strainer. 

With each “shake” of the corrections “strainer,” the 
less serious offenders are diverted from incarceration. 
At the end, only the most serious convicts remain to be 
sent to prison.° (CAREER TIP: In 2009, the state of Nevada 
passed a law allowing judges to sentence problem gamblers 
to treatment rather than prison. The new legislation has cre- 
ated a demand for pathological gambling therapists, who 
help problem gamblers overcome their addiction.) 

The diversionary role of community-based punish- 
ments has become more pronounced as prisons and jails 
have filled up over the past three decades. In fact, proba- 
tioners now account for nearly 60 percent of all adults 
in the American corrections systems (see Figure 12.1 


on the next page). 


Diversion A strategy to divert 
those offenders who qualify away 
from prison and jail and toward 
community-based and intermediate 
sanctions. 


In Dallas, street prostitutes 
such as the two shown here 
are often treated as crime 
victims and offered access to 
treatment and rehabilitation 
programs. How might soci- 
ety benefit if such offenders 
are kept out of jail or prison 
through diversion pro- 
grams? (AP Photo/LM Otero, File) 


THE “LOW-COST 
ALTERNATIVE” 


Not all of the recent expansion of community correc- 
tions can be attributed to acceptance of its theoretical 
underpinnings. Many politicians and criminal justice 
officials who do not look favorably on ideas such as 
reintegration and diversion have embraced programs 
to keep nonviolent offenders out of prison. The rea- 
son is simple: money. The cost of constructing and 
maintaining prisons and jails, as well as housing and 
caring for inmates, has placed a great deal of pressure 
on corrections budgets across the country. Indeed, to 
cut incarceration costs, states are taking such steps as 
installing windmills and solar panels to save energy 
and using medical schools to provide less costly health 
care to prisoners. ? 

Community corrections offer an enticing financial 
alternative to imprisonment. In the federal corrections 
system, for example, the annual cost of incarcerating 
an inmate is just over $25,800, compared with about 
$3,740 for a year of probation.® For states, the annual 
cost is $29,000 for a prison inmate versus $1,250 for 
a probationer.? Officials can also require criminals 
to pay the bill for their own supervision. In Loudoun 
County, Virginia, the $12 daily cost of wearing a trans- 
dermal alcohol ankle bracelet (see page 51) is covered 


by the offender.'° Not surprisingly, many jurisdic- 
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Probation A criminal 
sanction in which a convict 
is allowed to remain in the 
community rather than be 
imprisoned as long as she or 
he follows certain conditions 
set by the court. 


Suspended Sentence 

A judicially imposed condition in 
which an offender is sentenced 
after being convicted of a 

crime, but is not required to 
begin serving the sentence 
immediately. 


se 7 


tions are adopting policies 
that favor moving offend- 
ers from their cells into 
the community. In Kansas, 
for example, corrections 
officials estimate that the 
state has saved $80 million 
in future prison construc- 
tion costs with a program 
aimed at keeping proba- 


tioners out of prison.” 


_éHOW DOES | 
PROBATION WoRK? 


Sa 
a 


As Figure 12.1 below shows, sronetion is the most 


common form of punishment in the United States. 


Although it is administered differently in various juris- 


dictions, probation can be generally defined as 


the legal status of an offender who, after being convicted of a 


crime, has been directed by the sentencing court to remain 


Figure 12.1 Probation in American Corrections 


As you can see, the majority of convicts 
under the control of the American 


corrections system are 
on probation. 


 — 
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Source: Bureau 
of Justice Statistics, 
Correctional Populations in the 
United States, 2009 (Washington, D.C.: 
U.S. Department of Justice, December 2010), 
Table 1, page 2. 


in the community under the supervision of a probation 
service for a designated period of time and subject to certain 


conditions imposed by the court or by law."* 


(As you read this chapter, keep in mind the distinction 
between probation and parole. Although they sound sim- 
ilar and both involve community supervision of offend- 
ers, there are differences. Probation is a sentence 
handed down by a judge following conviction and usu- 
ally does not include incarceration. Parole, explained 
in detail in Chapter 14, is a form of conditional release 
from prison.) 

The theory behind probation is that certain 
offenders, having been found guilty of a crime, can be 
treated more economically and humanely by putting 
them under controls while still allowing them to live 
in the community. One of the advantages of proba- 
tion has been that it provides for the rehabilitation of 
the offender while saving society the costs of incar- 
ceration. Despite probation’s widespread use, certain 
participants in the criminal justice system question 
its ability to reach its rehabilitative goals. Critics point 
to the immense number of probationers and the fact 
that many of them are violent felons as evidence that 
the system is out of control. Supporters contend that 
nothing is wrong with probation in principle, but admit 
that its execution must be adjusted to meet the goals of 


modern corrections. 3 


SENTENCING 
CHOICES AND PROBATION 


Probation is basically an arrangement between 
sentencing authorities and the offender. In tra- 
ditional probation, the offender agrees to com- 
ply with certain terms for a specified amount 
of time in return for serving the sentence in 
the community. One of the primary benefits 
for the offender, besides not getting sent 
to a correctional facility, is that the length 
of the probationary period is usually con- 
siderably shorter than the length of a prison term 
(see Figure 12.2 on the facing page). 
The traditional form of probation is not the only 
arrangement that can be made. A judge can forgo 
probation altogether by handing down a suspended 


sentence. A suspended sentence places no conditions or 


supervision on the offender. He or she remains free for a probation. Shock 


certain length of time, but the judge keeps the option of incarceration is Split Sentence 

laneth NEA : Probation A sentence that 
revoking the suspended sentence and remanding (send- discussed more consists of incarceration in a prison 
ing) the offender to prison or jail if circumstances call for fully later in the BT Oe OY rea aod 


: period in the community. 
such action. 


chapter. 
i e Intermittent 
Alternative Sentencing Arrangements a aie 


} j au incarceration. With intermittent incarceration, 
Judges can also combine probation with incarceration. 


the offender spends a certain amount of time 


Such sentencing arrangements include the following: éach week, ustally during theweekend, inlayall 


e Split sentences. In split sentence probation, workhouse, or other government institution. 


also known as shock probation, the offender is bey hry i 
Eligibility for Probation Not every offender is 


sentenced to a specific amount of time in prison : 
eligible for probation. In Bell County, Texas, for exam- 


or jail, to be followed by a period of probation. 


; le, juries can recommend probation only for prison 
According to the U.S. Department of Justice, Eis ria P y P 
; sentences of ten years or less. Generally, research has 
about 10 percent of all probationers are also 

; shown that offenders are most likely to be denied pro- 
sentenced to some form of incarceration.'4 
: ; ; bation if they: 
e Shock incarceration. In this arrangement, an 


offender is sentenced to prison or jail with the e Are convicted on multiple charges. 

understanding that after a period of time, she e Were on probation or parole at the time of 

or he may petition the court to be released on the arrest. 

e Have two or more prior convictions. 
Figure 12.2 Average Length of e Are addicted to narcotics. 
Sentence: Prison versus Probation e Seriously injured the victim of the crime. 
As you can see, the average probation sentence is e Used a weapon during the commission of 
a much shorter than the average prison the crime.’5 
— sentence for most crimes. 


Half of all probationers have been found guilty of 


a misdemeanor, and half have been found guilty of a 


felony.'© As might be expected, the chances of a 
felon being sentenced to probation are 
highly dependent on the seriousness of 
the crime he or she has committed. Two 
out of every three felons on probation 

have been convicted of a property crime 


or a drug offense.’? 


CONDITIONS 
OF PROBATION 


As we saw at the beginning of this chapter, a 
judge may decide to impose certain conditions 


as part of a probation sentence. In the case of 


eNtence /.. 
q Source: Se nee fin Months) 300 Lil Wayne (see page 219), Judge Mark W. Reeves 
So z 
Bae ureou oul istice prohibited the rapper from consuming alcohol 
Be ~ Statistics, Felony Sentences i en 
= yw in State Courts, 2006—Statistical or associating with known criminals. These 
ee : t of 
& % &® Tables (Washington, D.C.: U.S. Departmen rips ‘ i 
Bee Justice, December 2009), Table 1.3. conditions represent a_ contract between the 
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judge and the offender, in which the latter agrees 
that if she or he does not follow certain rules, proba- 
tion may be revoked. The probation officer usually 
recommends the conditions of probation, but judges 
also have the power to set any terms they believe to be 


necessary. 


Principles of Probation This power is far- 
reaching, and a judge’s personal philosophy is often 
reflected in the probation conditions that are set. In 
Inre Quirk ( 998),"° for example, the Louisiana Supreme 
Court upheld the ability of a trial judge to impose church 
attendance as a condition of probation. Although judges 
have a great deal of discretion in setting the conditions 
of probation, they do operate under several guiding 
principles. First, the conditions must be related to the 
dual purposes of probation, which most federal and 
state courts define as (1) the rehabilitation of the proba- 
tioner and (2) the protection of the community. Second, 
the conditions must not violate the U.S. Constituton. In 
other words, probationers are generally entitled to the 
same constitutional rights as other prisoners.'9 
Probationers do give up certain constitutional 
rights when they consent to the terms of probation. 


Most probationers, for example, agree to spot checks 


of their homes for contraband such as drugs or weap- 
ons, and they therefore have a diminished expecta- 
tion of privacy. In United States v. Knights (2001),*° 
the United States Supreme Court upheld the actions 
of deputy sheriffs in Napa County, California, who 
searched a probationer’s home without a warrant or 
probable cause. The unanimous decision was based on 
the premise that because those on probation are more 
likely to commit crimes, law enforcement agents “may 
therefore justifiably focus on probationers in a way that 
[they do] not on the ordinary citizen.” 

Types of Conditions Obviously, probationers who 
break the law are very likely to have their probation 
revoked. Other, less serious infractions may also result 
in revocation. The conditions placed on a probationer 


fall into three general categories: 


e Standard conditions, which are imposed on all 
probationers. These include reporting regularly 
to the probation officer, notifying the agency of 
any change of address, not leaving the jurisdiction 
without permission, and remaining employed. 

e Punitive conditions, which usually reflect the 
seriousness of the offense and are intended to 


increase the punishment of the offender. Such 


JOB DESCRIPTION: 


ANNUAL SALARY RANGE? 


® Work with offenders or clients who have been ® $31,500-$51,500 
sentenced to probation and will not go to prison 

or jail for their offenses. In some departments, 
investigate offender backgrounds, write presentence 


reports, and recommend sentences. 


For additional information, visit: 
www.careeroverview.com/ probation-officer- 
careers. html. 
® Includes extensive fieldwork to meet with and 


monitor offenders. May be required to carry a firearm 
or other weapon for protection. 


WHAT KIND OF TRAINING IS REQUIRED? 

® A bachelor’s degree i in criminal justice, social work, 
- psvenology, ora related field. 
Must be at east tw -one years old, ety felo inn ee san 
coon, anda se ngung and mere 
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conditions include fines, community 
service, restitution, drug testing, and 
home confinement (discussed later). 

e Treatment conditions, which are imposed to reverse 
patterns of self-destructive behavior. Data show 
that more than 40 percent of probationers were 
required to undergo drug or alcohol treatment 
as part of their sentences, and an additional 
18 percent were ordered to seek other kinds of 


treatment such as anger-control therapy.*? 


Some observers feel that judges have too much dis- 
cretion in imposing overly restrictive conditions that no 
person, much less one who has exhibited antisocial ten- 
dencies, could meet. Citing prohibitions on drinking 
liquor, gambling, and associating with “undesirables,” 
as well as requirements such as meeting early cur- 
fews, the late University of Delaware professor Carl B. 
Klockars claimed that if probation rules were taken 
seriously, “very few probationers would complete their 
terms without violation.”2° 

As about six out of ten federal probationers do 
complete their terms successfully, Klockars’s state- 
ment suggests that either probation officers are 
unable to determine that violations are taking place, 
or many of them are exercising a great deal of discre- 
tion in reporting minor probation violations. Perhaps 
the officers realize that punishing probationers for 
every single “slip-up” is unrealistic and would add 
to the already significant problem of jail and prison 


overcrowding. 


THE SUPERVISORY ROLE 
OF THE PROBATION OFFICER 


The probation officer has two basic roles. The first 
is investigative and consists of conducting the pre- 
sentence investigation (PSI), which was discussed in 
Chapter 11. The second is supervisory and begins as 
soon as the offender has been sentenced to probation. 
(CAREER TIP: In smaller probation agencies, individual 
officers perform both tasks. In larger jurisdictions, the 
trend has been toward separating the responsibilities, with 
pretrial services officers handling the PSI and line officers 


concentrating on supervision.) 


a ee ee ee ae 


The Use of Authority 
The ideal 


officer—offender 


Authority The power 
designated to an agent of the law 
over a person who has broken 
the law. 


probation 
rela- 
tionship is based on 
trust. In reality, this trust 
does not often exist. Any 
incentive an offender might have to be completely 
truthful with a line officer is marred by one simple fact: 
self-reported wrongdoing can be used to revoke proba- 
tion. Even probation officers whose primary mission is 
to rehabilitate are under institutional pressure to pun- 
ish their clients for violating conditions of probation. 
One officer deals with this situation by telling his clients 

that I'm here to help them, to get them a job, and whatever 

else I can do. But I tell them too that I have a family to support 


and that if they get too far off track, I can’t afford to put my job 
on the line for them. I’m going to have to violate them.*4 


In the absence of trust, most probation officers 
rely on their authority to guide an offender successfully 
through the sentence. An officer's authority, or ability to 
influence a person’s actions without resorting to force, 
is based not only on her or his power to revoke proba- 
tion, but also on her or his ability to impose a number 
of lesser sanctions. For example, if a probationer fails 
to attend a required alcohol treatment program, the 
officer can send him or her to a “lockup,” or detention 
center, overnight. To be successful, a probation officer 
must establish this authority early in the relationship, 
as it is the primary tool in persuading the probationer 


to behave in a manner acceptable to the community.*5 


The Offender’s Perspective The public percep- 
tion of probationers is that they are lucky not to be in 
prison or jail and should be grateful for receiving a 
“second chance.” Although they may not describe their 
situation in that way, many probationers are willing to 
comply with the terms of their sentences, if for no other 
reason than to avoid any further punishments. Such 
offenders can make a line officer's supervision duties 
relatively simple. 

By the same token, as we discussed in Chapter 2, 
criminal behavior is often based on a lack of respect for 
authority. This attitude can be incompatible with the 
supervisory aspects of probation. The average proba- 
tioner will have eighteen face-to-face meetings with her 


or his probation officer each year. Those under more 
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restrictive probation 


Technical Violation 

An action taken by a probationer 
that, although not criminal, 
breaks the terms of probation as 
designated by the court. 


conditions may see their 
supervising officers as 
many as eighty times a 
year.?° Furthermore, to 
follow the conditions of 
probation, convicts may have to discontinue activi- 
ties that they find enjoyable, such as going to a bar for 
a drink on Saturday night. Consequently, some pro- 
bationers consider supervision as akin to babysitting 
and resist the strict controls placed on them by the 


government. 


The Changing Environment of the Probation 
Officer The probation profession has seen consider- 
able changes over the past three decades. As noted ear- 
lier, probation is being offered to more offenders with 
violent criminal histories than in the past. Inevitably, 
this has changed the job description of the probation 
officer, who must increasingly act as a law enforcement 
agent rather than concentrating on the rehabilitation of 
clients. Probation officers now conduct surveillance and 
search and seizure operations, administer drug tests, 
and accompany police officers on high-risk law enforce- 
ment assignments. Consequently, the work has become 
more dangerous. According to the National Institute of 
Corrections, more than half of the pro- 
bation officers who directly supervise 
wrongdoers have been victims of a 
“hazardous incident” that endan- 
gered their safety.?? 

As a result, many pro- 
bation officers are seek- 
ing permission to 


carry guns on the job. 


Three probation 
officers take down 

a probation violator 
during a roundup in 
Tampa, Florida. Explain 
why probation officers’ 
work is more dangerous 
today than it was sev- 
eral decades ago. 

(AP Photo/Chris O’Meara) 
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Several years ago, for example, the Arizona Probation 
Officer Association convinced state authorities that pro- 
bation officers should be able to wield firearms if they so 
desire. Making a similar argument, Los Angeles proba- 
tion officer Janis Jones said, “We’re not in the ’7o0s any- 
more. We're not dealing with little dope dealers on the 
corner selling nickel bags of marijuana.” Jones, whose 
unit collects about a dozen guns a week, added, “These 
guys are into hard-core, heavy firepower to protect their 
interests. You feel totally vulnerable [without a gun] 738 
In the federal probation system, eighty-five of the 
ninety-four federal judicial districts permit their pro- 
bation officers to carry firearms after receiving proper 


training, as do thirty-four states. 


REVOCATION OF PROBATION 


The probation period can end in one of two ways. Either 
the probationer successfully fulfills the conditions 
of the sentence, or the probationer misbehaves and 
probation is revoked, resulting in a prison or jail term. 
The decision of whether to revoke after a technical 
violation—such as failing to report a change of address 
or testing positive for drug use—is often a judgment 


call by the probation officer and therefore the focus of 


controversy. 


oe 


free cfor- all. a 
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The Revocation Process As we have seen, proba- 
tioners do not always enjoy the same protections under 
the U.S. Constitution as other members of society. The 
United States Supreme Court has not stripped these 
offenders of all rights, however. In Mempa ». 

Lo Rhay (1967),?9 the Court ruled that probation- 
ers were entitled to an attorney during the 
revocation process. Then, in Morrissey v. Brewer (1972) 
and Gagnon ». Scarpelli (1973),°° the Court established 
a three-stage procedure by which the “limited” due 


process rights of probationers must be protected in 


potential revocation situations: 


e = Preliminary hearing. In this appearance before a 
“disinterested person” (often a judge), the facts 
of the violation or arrest are presented, and it is 
determined whether probable cause for revoking 
probation exists. This hearing can be waived by 
the probationer. 

e = Revocation hearing. During this hearing, the 
probation agency presents evidence to support its 
claim of violation, and the probationer can attempt 
to prove this evidence false. The probationer has 
the right to know the charges being brought against 
him or her. Furthermore, probationers can testify 
on their own behalf and present witnesses in 
their favor, as well as confront and cross-examine 
adverse witnesses. A “neutral and detached” body 
must hear the evidence and rule in favor of the 
probation agency or the offender. 

e Revocation sentencing. If the presiding body rules 
against the probationer, then the judge must 
decide whether to impose incarceration and if so, 
for what length of time. In a revocation hearing 
dealing with technical violations, the judge will 
often reimpose probation with stricter terms or 


intermediate sanctions. 


In effect, this is a bare-bones approach to due process. 
Most of the rules of evidence that govern regular trials 
do not apply to revocation hearings. Probation offi- 
cers are not, for example, required to read offenders 
their Miranda rights before questioning them about 
crimes they may have committed during probation. In 
Minnesota v. Murphy (1984,),°! the Supreme Court ruled 
that a meeting between probation officer and client does 
not equal custody, and therefore, the Fifth Amendment 


protection against self- 

Revocation Process A 
three-stage procedure that offers 
limited due process protections 
to probationers facing revocation, 
including the opportunity to have 
the facts of the case heard by a 
judge and the right to testify on 
their own behalf. 


incrimination does not 


apply, either. 


DOES 
PROBATION 
WORK? 


On June 2, 2010, appar- 


Recidivism The commission 
of another crime after the offender 
has already been arrested and 
incarcerated for prior criminal 


4 activity. 
ently as part of a dispute 


over the sale of a used 

car, Frederick Hedgepeth fatally shot an elderly couple 
in Salisbury, North Carolina (see the photo on the fol- 
lowing page). At the time of the murders, Hedgepeth 
was serving his second stint on probation for felony 
fraud. Indeed, probationers are responsible for a sig- 
nificant amount of crime. Each year, about 375,000 
return to prison or jail, many because they have com- 
mitted new crimes.®? Such statistics raise a crucial 
question: Is probation worthwhile? 

To measure the effectiveness of probation, one 
must first establish its purpose. Generally, the goal of 
probation is to protect public safety. Specifically, it 
is to prevent recidivism—the eventual rearrest of the 
probationer.°? Given that most probationers are first- 
time, nonviolent offenders, the system is not designed 
to prevent outbursts of violence, such as the murders 


committed by Frederick Hedgepeth. 


Often, studying involves pure memo- 
rization. To help with this task, 
use flash (or note) cards. On 
one side of the card, write 
the question or term. On 
the other side, write the 
_ answer or definition. 
Then, use the cards 
bat test yourself on the 
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Caseload The number 

of individual probationers or 
parolees under the supervision of 
a probation or parole officer. 


The Hybrid Approach A 
good deal of evidence suggests 

that probation is more effective 

than incarceration at preventing 
recidivism. A recent study of drug 
offenders in Kansas City, Missouri, 

for example, found that those who 
went to prison were 2.3 times more 
likely to be charged with a new offense 
than those on probation and 2.2 times 
more likely than the probationers to be 
sent back to a correctional facility.*4 Such 
findings are hardly surprising, though, 


because by definition, the criminal jus- Do the benefits of our probation system outweigh the risks that proba- 


tice system considers probationers to be 
lower-risk offenders than prison inmates 
in the first place. 

Perhaps the better question is, Do certain types of 
probation work better than others? As far as preventing 
recidivism is concerned, the most effective probation 
strategy appears to be a mix of supervision (behavior mon- 
itoring) and treatment (behavior change). Researchers 
have labeled this a hybrid approach to probation, and 
numerous studies attest to the benefits of mixing “tough 
love” and treatment such as drug counseling and continu- 
ing education instead of focusing on one or the other.°5 
Some experts even claim that supervision, by itself, has no 
effect on recidivism—a sobering conclusion, considering 


the resources dedicated to supervised probation.°° 


The Caseload Dilemma Even the most balanced, 
“firm but fair” approach to probation can be defeated by 
the problem of excessive caseloads.*7 A caseload is the 
number of clients a probation officer is responsible for 
at any one time. Although data vary from state to state, 
Professor Joan Petersilia of the University of California 
at Irvine estimates that on average, a probation officer in 
the United States has a caseload of 175 offenders.>® Some 
cities report as many as 1,000 cases per officer.°9 

Heavy probation caseloads seem inevitable. Unlike 


a prison cell, a probation officer can always take “just one 
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tioners such as Frederick Hedgepeth, left, will commit violent crimes? 
Explain your answer. (Wayne Hinshaw) 


more’ client. Furthermore, the ideal caseload size is very 
difficult to determine because different offenders require 
different levels of supervision. The consequences of dis- 
proportionate probation officer—probationer ratios are 
self-evident, however. When burdened with large case- 
loads, probation officers find it practically impossible to 
rigorously enforce the conditions imposed on their cli- 
ents. Lack of surveillance leads to lack of control, which 
can undermine the very basis of a probationary system. 
Several years ago, for example, Dallas County (Texas) 
probation officers—struggling with high caseloads—lost 
track of more than 10,000 probationers, half of whom 


had committed felonies.4° 


éWHAT ARE 
SOME TYPES OF 
INTERMEDIATE 
SANCTIONS? 


Many observers feel that the most widely used sentencing 


options—imprisonment and probation—fail to reflect the 


immense diversity of crimes and criminals. Intermediate 
sanctions provide a number of additional sentencing 
options for those wrongdoers who require stricter super- 
vision than that supplied by probation, but for whom 
imprisonment would be unduly harsh and counterpro- 
ductive.*" The intermediate sanctions discussed in this 
section are designed to match the specific punishment 
and treatment of an individual offender with a corrections 
program that reflects that offender’s situation. 

Dozens of different variations of intermediate sanc- 
tions are handed down each year. To cover the spectrum 
succinctly, two general categories of such sanctions will 
be discussed in this section: those administered primarily 
by the courts and those administered primarily by cor- 
rections departments, including day reporting centers, 
intensive supervision probation, shock incarceration, and 
home confinement. Remember that none of these sanc- 
tions is exclusive. The sanctions are often combined with 


imprisonment and probation, and with one another. 


JUDICIALLY ADMINISTERED 
INTERMEDIATE 
SANCTIONS 


is most frustrating for the per- - 
son who, in the majority of @ 
cases, does the sentencing: © 
the judge. Consequently, when 
judges are given the discretion 
to “color” a punishment with 
intermediate sanctions, they 
will often do so. In addition to 
imprisonment and probation, a 

judge has five sentenc- 


ing options: 


l. Fines. 

2. Community service. 
3. Restitution. 

4. Forfeiture. 


5. Pretrial diversion programs. 


ishments are generally 

Intermediate 

Sanctions Sanctions that are 
more restrictive than probation and 
less restrictive than imprisonment. 


combined with incar- 
ceration or probation. 


For that reason, some 
Forfeiture The process by 
which the government seizes 
private property attached to 
criminal activity. 


critics feel the retribu- 
tive or deterrent impact 
of such punishments is 
severely limited. Many 
European countries, in 
contrast, rely heavily on fines as the sole sanctions for 


a variety of crimes. 


Forfeiture In 1970, Congress passed the Racketeer 
Influenced and Corrupt Organizations Act (RICO) 
in an attempt to prevent the use of legitimate busi- 
ness enterprises as shields for organized crime.4? As 
amended, RICO and other statutes give judges the 


ability to implement forfeiture proceedings in cer- 


tain criminal cases. Forfeiture is a process by which 


Why might corrections officials support the increased use of 
intermediate sanctions—such as the court-ordered community 
service performed by the two gang members in this photo— 
instead of probation or incarceration? (A. Ramey/PhotoEdit/Petoo/ 


iStockphoto.com) 


Fines, community service, and restitu- 
tion were discussed in Chapter 11. In the 
context of intermediate sanctions, it is 


important to remember that these pun- 
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. a 


the government seizes 
Pretrial Diversion 
Program An alternative to 
trial in which the offender agrees 
to participate in a specified 
counseling or treatment program 
in return for withdrawal of the 


property gained from or 
used in criminal activ- 
ity. For example, ine fl 


person is convicted for 


charges. smuggling cocaine into 
Guess ee Center the United States from 


South America, a judge 


A community-based corrections 
center to which offenders report 
on a daily basis for purposes 

of treatment, education, and 
rehabilitation. 


can order the seizure 
of not only the narcot- 
ics but also the speed- 
boat the offender used 
to deliver the drugs to a 
pickup point off the coast of South Florida. In Bennis 
y. Michigan (1996),4° the Supreme Court ruled that a 
person’s home or car could be forfeited even though 
the owner was unaware that the property was con- 
nected to illegal activity. 

Once property is forfeited, the government has 
several options. It can sell the property, with the pro- 
ceeds going to the state and/or federal government 
law enforcement agencies involved in the seizure. 
Alternatively, the government agency can use the prop- 
erty directly in further crime-fighting efforts or award 
it to a third party, such as an informant. Forfeiture 
has proved highly profitable: federal law enforcement 
agencies impound over $2 billion worth of contra- 
band and property from alleged criminals each year.‘4 
(CAREER TIP: Local and federal prosecutors often rely on 
asset recovery professionals to coordinate the collection, 
transportation, and storage of items that have been desig- 


nated for forfeiture by the government.) 


Pretrial Diversion Programs Not every crim- 
inal violation requires the courtroom process. 
Consequently, some judges have the discretion to order 
an offender into a pretrial diversion program during 
the preliminary hearing. (Prosecutors can also offer 
an offender the opportunity to join such a program in 
return for reducing or dropping the initial charges.) 
These programs represent an interruption of the crimi- 
nal proceedings and are generally reserved for young or 
first-time offenders who have been arrested on charges 
of illegal drug use, child or spousal abuse, or sexual mis- 
conduct. Pretrial diversion programs usually include 


extensive counseling, often in a treatment center. If 
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the offender successfully follows the conditions of the 


program, the criminal charges are dropped. 


Drug Courts With more than two thousand in oper- 
ation, drug courts have become the fastest-growing 
form of pretrial diversion in the country. Although the. 
specific procedures of drug courts vary widely from 
jurisdiction to jurisdiction, most follow a general pat- 
tern. Either after arrest or on conviction, the offender 
is given the option of entering a drug court program 
or continuing through the standard courtroom pro- 
cess. Those who choose the former come under the 
supervision of a judge who will oversee a mixture of 
treatment and sanctions designed to cure the offenders’ 
addictions. When offenders successfully complete the 
program, the drug court rewards them by dropping all 
charges against them. 

Drug courts operate on the assumption that when a 
criminal addict’s drug use is reduced, his or her drug- 
fueled criminal activity will also decline. To test this 
assumption, researchers focused on the Multnomah 
County (Oregon) Drug Court, comparing postrelease 
behavior of participants and nonparticipants with simi- 
lar backgrounds over a ten-year period. The recidivism 
rate of the participants was nearly 30 percent lower than 
that of their nonparticipating counterparts.45 A larger 
study conducted by the National Institute of Justice 


produced almost identical results.4° 


DAY REPORTING CENTERS 


First used in Great Britain, day reporting centers 
(DRGs) are mainly tools to reduce jail and prison over- 
crowding. Although the offenders are allowed to live 
in the community rather than jail or prison, they must 
spend all or part of each day at a reporting center. In 
general, being sentenced to a DRC is an extreme form 
of supervision. With offenders under a single roof, they 
are much more easily monitored and controlled. 

DRCs are instruments of rehabilitation as well. 
They often feature treatment programs for drug and 
alcohol abusers and provide counseling for a number of 
psychological problems, such as depression and anger 
management problems. Many of those found guilty in 
the Roanoke (Virginia) Drug Court, for example, are 
ordered to participate in a year-long day reporting pro- 


7" in undergraduate institutions, as well as two years» 


gram. At the center, offenders meet with probation offi- 
cers, submit to various forms of drug testing, and attend 
counseling and education programs, such as parenting 
and life-skills classes. After the year has passed, if the 
offender has completed the program to the satisfaction 
of the judge and has found employment, the charges will 
be dropped.47 


INTENSIVE 
SUPERVISION PROBATION 


Over the past several decades, a number of jurisdictions 
have turned to intensive supervision probation (ISP) 
to solve the problems associated with the burdensome 
caseloads we discussed earlier in the chapter. ISP offers 
a more restrictive alternative to regular probation, with 
higher levels of face-to-face contact between offend- 
ers and officers and frequent modes of control such as 
urine tests for drugs, or urinalysis. In New Jersey, for 
example, ISP officers have caseloads of only 20 offend- 
ers (compared with 115 for other probation officers in 
the state) and are provided with laptop computers to 


help them keep tabs on their charges.4® Different juris- 


dictions have different methods of determining who 


is eligible for ISP, but a 
majority of states limit 
ISP to offenders who do 
not have prior probation 


violations. 


Intensive Supervision 
Probation (ISP) 

A form of probation in which the 
offender is placed under stricter 
and more frequent surveillance 
and control than in conventional 


The main goal of SAS 


Urinalysis The chemical 
analysis of urine to determine if the 
subject has been using prohibited 
substances such as illegal drugs. 


ISP is to provide prison- 
like control of offend- 
ers while keeping them 
out of prison. With this 
in mind, one researcher 
claims that ISP has had “uniformly dismal” results.49 
In an experiment that compared [SP-eligible proba- 
tioners in traditional and ISP programs, Joan Petersilia 
and Susan Turner found that those in ISP programs 
were more likely to have a technical violation, equally 
likely to be rearrested and convicted, and more likely to 
return to prison or jail.5° One theory is that ISP “causes” 
these high failure rates—more supervision increases the 
chances that an offender will be caught breaking con- 
ditions of probation. In those ISP programs that have 
produced low rates of recidivism, a mixture of manage- 
able caseloads and offender access to treatment seems to 
make the difference.5’ 


JOB DESCRIPTION: 


® Assess the background and needs of patients 
suffering from substance abuse and addiction, and 
craft and execute a plan for recovery. 


® Lead group and one-on-one counseling sessions 
geared toward providing the patient with a sense of 
accountability and a desire to change the direction of 
her or his life. 


WHAT KIND OF TRAINING IS REQUIRED? 


® A bachelor’s degree from a counselor program, often 
found in the department of education or psychology 
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ANNUAL SALARY RANGE? 
®@ $40,000-$83,000 


For additional informa- 
tion, visit: 

www. 
princetonreview. 
com/Careers. 
aspx?cid=17 2. 


TEST prep 


With essay questions, look for key words 
such as compare, contrast, and 
explain. These will guide your 
answer. If you have time, 
make a quick outline. Most 
important, as you write, get 

to the point without wast- 

ing your (or your professor’s) 
time with state- 
ments such as 
“There are many 
possible reasons 


” 


HOlpunies 


SHOCK INCARCERATION 


As the name suggests, shock incarceration is designed 
to “shock” criminals into compliance with the law. 
Following conviction, the offender is first sentenced to 
a prison or jail term. Then, usually within ninety days, 
he or she is released and resentenced to probation. The 
theory behind shock incarceration is that by getting 
a taste of the brutalities of the daily prison grind, the 
offender will be shocked into a crime-free existence. 
Boot camp is a variation on traditional shock 
incarceration. Instead of spending the shock period 
of incarceration in prison or jail, offenders are sent 
to a boot camp. Modeled on military basic training, 
these camps are generally located within prisons and 
jails, though some can 
Shock Incarceration A be: Found simietegCaMs 
short period of incarceration 
that is designed to deter further 
criminal activity by “shocking” the 


offender with the hardships of 
imprisonment. 


munity. The programs 
emphasize strict disci- 
pline, manual labor, and 
physical training. They 
Home Confinement 

A community-based sanction in 


which offenders serve their terms 
of incarceration in their homes. 


are designed to instill 
self-responsibility and 
self-respect in partici- 
Electronic Monitoring 
A technique of probation 
supervision in which the 
offender’s whereabouts are 


kept under surveillance by an 
electronic device. 


pants, thereby lessen- 
ing the chances that they 
will return to a life of 
crime. More recently, 


boot camps have also 
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emphasized rehabilitation, incorporating such com- 
ponents as drug and alcohol treatment programs, 
anger-management courses, and vocational training.** 
The first boot camp opened in Georgia in 1983. At the 
peak of their popularity in the mid-1990s, about 120 local, 
state, and federal boot camps housed more than 7,000 
inmates. Around that time, however, studies began to show 
that the camps were not meeting their goals of improv- 
ing rearrest rates while reducing prison populations and 
corrections budgets.5° By 2000, nearly one-third of the 
boot camps had closed, and in 2005 the Federal Bureau 
of Prisons discontinued its boot camp program. Because 
of their rehabilitative and disciplinarian features, boot 
camps remain popular in the juvenile corrections system, 
as we will see in Chapter 15. (CAREER TIP: Although boot 
camps have fallen out of public favor, wilderness therapy pro- 
grams for teenagers with behavioral problems such as drug or 
alcohol abuse or antisocial tendencies have flourished. These 
programs rely on field guides, outdoor instructors, and youth 


counselors to succeed.) 


HOME CONFINEMENT AND 
ELECTRONIC MONITORING 


Various forms of home confinement—in which offend- 
ers serve their sentences not in a government institu- 
tion but at home—have existed for centuries. It has often 
served, and continues to do so, as a method of politi- 
cal control, used by totalitarian regimes to isolate and 
silence dissidents. For purposes of general law enforce- 
ment, home confinement was impractical until relatively 
recently. After all, one could not expect offenders to keep 
their promises to stay at home, and the personnel costs 
of guarding them were prohibitive. In the 1980s, how- 
ever, with the advent of electronic monitoring, or using 
technology to guard the prisoner, home confinement 
became more viable. Today, all fifty states and the federal 
government have home monitoring programs, with about 


130,000 offenders participating at any one time.54 


The Levels of Home Monitoring and 
Their Benefits Home monitoring has three 


general levels of restriction: 


1. Curfew, which requires offenders to be in their 


homes at specific hours each day, usually at night. 
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2. Home detention, which requires that offenders 
remain home at all times, with exceptions being 
made for education, employment, counseling, or 
other specified activities such as the purchase of 
food or, in some instances, attendance at religious 
ceremonies. 

3. Home incarceration, which requires the offender 
to remain home at all times, save for medical 


emergencies. 


Under ideal circumstances, home confinement 
serves many of the goals of intermediate sanctions. 
It protects the community. It saves public funds and 
space in correctional facilities by keeping convicts out 
of institutional incarceration. It meets public expecta- 
tions of punishment for criminals. Uniquely, home 
confinement also recognizes that convicts, despite their 
crimes, play important roles in the community, and 
allows them to continue in those roles. An offender, for 
example, may be given permission to leave confinement 
to care for elderly parents. 

Home confinement is also lauded for giving sen- 
tencing officials the freedom to match the punish- 
ment with the needs of the offender. In Missouri, for 
instance, the conditions of detention for a musician 
required him to remain at home during the day, but 
allowed him to continue his career at night. In addition, 
he was obliged to make antidrug statements before each 
performance, to be verified by the manager at the club 


where he appeared. 


Types of Electronic Monitoring According to 
some reports, the inspiration for electronic monitor- 
ing was a Spider-Man comic book in which the hero was 
trailed by the use of an electronic device on his arm. In 
1979, a New Mexico judge named Jack Love, having read 
the comic, convinced an executive at Honeywell, Inc., 
to begin developing similar technology to supervise 
convicts.55 

Two major types of electronic monitoring have 
grown out of Love’s initial concept. The first is a “pro- 
grammed contact” arrangement, in which the offender 
is contacted periodically by telephone or beeper to ver- 
ify his or her whereabouts. Verification is obtained via 
a computer that uses voice or visual identification tech- 


niques or by requiring the offender to enter a code in 


a EE eae 


How does an electronic monitoring device such as the 
one shown here meet many of the goals of interme- 
diate sanctions? (AP Photo/CP/Tom Hanson) 


an electronic box when called. The second type of elec- 
tronic monitoring is a “continuously signaling” device, 
worn around the convict’s wrist, ankle, or neck (see the 
photo above). A transmitter in the device sends out a 
continuous signal to a “receiver-dialer” device located 
in the offender’s dwelling. If the receiver device does 
not detect a signal from the transmitter, it informs 
a central computer, and the police are notified.5° 
(CAREER TIP: Electronic monitoring technicians, usually 
members of probation departments, are responsible for 
instructing offenders on the rules and regulations of the 
monitoring regime, installing the device, and notifying law 


enforcement when a breach has occurred.) 


Technological Advances in_ Electronic 
Monitoring As electronic monitoring technology has 
evolved, the ability of community corrections officials 
to target specific forms of risky behavior has greatly 
increased. A Michigan court, for example, has begun 
placing black boxes in the automobiles of repeat traffic 
law violators. Not only do these boxes record informa- 
tion about the offenders’ driving habits for review by 
probation officers, but they also emit a loud beep when 
a car goes too fast or stops too quickly. As we saw in 
Chapter 3, another device—an ankle bracelet—is able to 
test a person's sweat for alcohol levels and transmit the 


results over the Internet. 
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echnology 


GLOBAL POSITIONING 
SYSTEM (GPS) 


San Bernardino County (California) probation officer Nathan Scarano 
had two reasons to believe that Christopher Henry was involved in a 
street gang fight earlier that night. First, Henry’s face was bloodied. 
Second, the global positioning system (GPS) device strapped to Henry’s 
ankle placed him at the scene. GPS technology is a form of tracking tech- 
nology that relies on twenty-four military satellites orbiting thou- 
sands of miles above the earth. The satellites transmit signals to 
each other and to a receiver on the ground, allowing a monitoring 
station to determine the location of a receiving device to within a few feet. GPS w 
provides a much more precise level of supervision than regular electronic monitoring. 
A probationer like Henry wears a transmitter, similar to a traditional electronic moni- 
tor, around his or her ankle or wrist. This transmitter communicates with a portable tracking device (PTD), a small box that uses 
the military satellites to determine the probationer’s movements. 

GPS technology can be used either “actively” to monitor constantly the subject’s whereabouts, or “passively” to ensure that the 
offender remains within the confines of a limited area determined by a judge or probation officer. Inclusion and exclusion zones are 
also important to GPS supervision. Inclusion zones are areas such as a home or workplace, where the offender is expected to be at 


yA AP Photo/Jeff T. Green/ iStockphoto.com 


certain times. Exclusion zones are areas such as parks, playgrounds, and schools, where the offender is not permitted to go. GPS- 
linked computers can alert officials immediately when an exclusion zone has been breached and create a computerized record of the 


probationer’s movements for review at a later time. 


THINKING ABOUT GPS 
How could GPS technology be used to ensure that a convicted sex offender complies with a judge’s order to stay away from areas 
where large numbers of children are present? 


tions. If most of the offenders in intermediate sanctions 


WIDENING 
THE NET 


Not surprisingly, most of 


Widen the Net The 
criticism that intermediate 
sanctions designed to divert 
offenders from prison actually 
increase the number of citizens 
who are under the control of the 
corrections system. 


programs would otherwise have received probation, then 
the effect on these populations is nullified. Indeed, studies 
have shown this to be the case.57 

the convicts chosen for At the same time, such selection processes broaden 
intermediate sanctions the reach of the corrections system. In other words, they 
are low-risk offenders. increase rather than decrease the amount of control 


From the point of view of the state exerts over the individual. Suppose a person 


the corrections official doing the choosing, this makes 
sense. Such offenders are less likely to commit crimes and 
attract negative publicity. This selection strategy, however, 
appears to undermine one of the primary reasons inter- 


mediate sanctions exist: to reduce prison and jail popula- 
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is arrested for a misdemeanor such as shoplifting and, 
under normal circumstances, would receive probation. 
With access to intermediate sanctions, the judge may add 
a period of home confinement to the sentence. Critics 


contend that such practices widen the net of the correc- 


IEEE TIO Ee ee 


tions system by augmenting the number of citizens who 


are under the control and surveillance of the state and 


also strengthen the net by increasing the government's 
power to intervene in the lives of its citizens.5° (See the 
feature You Be the Judge—What's the Sentence? below to 
make your own assessment as to how wide the net should 


be in a particular instance.) 


Gina Sanders/Shutterstock 


Despite their many benefits, including cost savings, 
treatment options, and the ability to divert hundreds 
of thousands of nonviolent wrongdoers from prisons 
and jails, community-based corrections programs suf- 
fer from a basic paradox: the more effectively offenders 
are controlled, the more likely they are to be caught 
violating the terms of their conditional release. As you 


may have noticed, the community supervision programs 


YOU BE THE 


What’s the Sentence? 


discussed in this chapter are evaluated according to rates 
of recidivism and revocation, with low levels of each 
reflecting a successful program. Increased control and 
surveillance, however, will necessarily raise the level 
of violations, thus increasing the probability that any 
single violation will be discovered. Therefore, as fac- 
tors such as the number of conditions placed on proba- 
tioners and the technological proficiency of electronic 
monitoring devices increase, so, too, will the number 
of offenders who fail to meet the conditions of their 
community-based punishment. 

One observer calls this the “quicksand” effect of 
increased surveillance. Instead of helping offenders 
leave the corrections system, increased surveillance pulls 
them more deeply into it.5? The quicksand effect can be 
quite strong, according to researchers Barbara Sims of 
Penn State University—Harrisburg and Mark Jones of 
East Carolina University. In a study of North Carolina 
corrections data, Sims and Jones found that 26 percent 
of the probationers whose probation terms were revoked 
had been guilty of violations such as failing a single 
drug test. The researchers believe this strategy is overly 
punitive—anybody who has tried to quit smoking is aware 
of the difficulties of breaking an addiction.°° 


JUDGE 


THE FACTS marcus, a freshman at Florida College, wanted to join the Kappa Alpha Psi 
fraternity. Jason and four other fraternity brothers took twenty-seven pledges, including Marcus, 
to an abandoned warehouse for the initiation rites, in which the pledges were blindfolded, 
taunted, slapped, punched with boxing gloves, and paddled with wooden canes. The beatings 


left Marcus with a ruptured eardrum and a hematoma on his buttocks that required surgery. 
Although Marcus was a willing participant who could have left at any time, a Florida jury found Jason guilty of 


hazing that resulted in serious bodily injury. 


THE LAW Under Florida law, hazing that results in serious bodily injury is a third degree felony. As such, it is 
punishable by penalties ranging from probation to five years in prison. 


YOUR DEGISION onthe one hand, Jason’s attorney has requested leniency, pointing out that his client has 
no previous record of wrongdoing and a fiancée who is four months pregnant. On the other hand, the Florida 
legislature passed the antihazing law after public outcry over a string of violent incidents on college campuses, 
including one that resulted in death. Given the range of punishment options you have learned about in the past 


two chapters, what is your sentence for Jason? 


[To see how a Florida judge ruled in a case with similar facts, go to Example 12.1 on page 350.] 
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List the factors that have 
caused the prison population 
to grow dramatically in the 
last several decades. 
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List and briefly explain the 
four types of prisons. 
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LO Summarize the distinction 
between jails and prisons, 
and indicate the importance 
of jails in the American cor- 
rectional system. 
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Indicate some of the conse- 
quences of our high rates of 
incarceration. 
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How much does it cost to send someone to prison? As a rule, judges ignore such ques- 
tions when it comes to making the sentencing decision. Missouri lawmakers, however, 
have decided that this rule was made to be broken. In August 2010, state corrections 
officials began providing judges with very specific information concerning the economics 
of sentencing. Missouri judges now know, for example, that a three-year prison sentence 
for someone convicted of endangering the welfare of a child would cost more than 
$37,000, compared with a $6,770 price tag if that same person was placed on probation. 
Similarly, the going rate for a five-year term in state prison for second degree robbery is 
$50,000, compared with $9,000 for intensive probation over that same time period. 


UTIL 


The intent is clear: saddled with an ever-growing corrections budget, Missouri offi- 
cials would rather that judges keep certain offenders out of expensive prison cells. 
Other states are taking comparable steps. California has recently extended the use of 
good-behavior credits to reduce the length of prison terms. Rhode Island has increased 
its commitment to rehabilitating offenders rather than incarcerating them. Michigan is 
closing five prisons. The consequences of these new policies, in the words of one cor- 
rections expert, “took us a little bit by surprise.” In 2009, the number of inmates in state 
prisons nationwide declined for the first time since 1972. 


To be sure, this decline was very small—less than 1 percent—and does little to threaten 
America’s title as “the globe’s leading incarcerator.” The United States locks up six 
times as many of its citizens as Canada 
does, and seven times as many as most 
European democracies. Approximately 
2.4 million Americans are in prison 
or jail. Still, the fact that so many 
state politicians are willing to 
seek bargains when it comes 
to corrections does represent a 
sea change in policy thinking. As 
one Missouri judge puts it, “We 
live in a what’s-it-going-to-cost 
society now.” 


What unusual step did Missouri lawmakers take to reduce 
the state’s inmate population, which includes these four 
prisoners at the Western Missouri Correctional Center in 
Cameron? (Mike Ransdell/MCT/Landov) 


(David L Ryan/The Boston Globe via Getty Images) 


237 


Cost-cutting tactics aside, 
the American corrections 
system is a massive insti- 2.4-million in 2009. 
tution and will remain so 
for the foreseeable future.’ 2,500 
Indeed, despite the decline 
in state prison popula- 
the 


overall U.S. prison popu- 


tions noted above, 2,000 


lation continues to grow, 


Total Inmates in Custody (x1,000) 


thanks to more significant 1,500 
annual increases in the 
number of inmates in fed- 
: ne es 1,000 
eral corrections facilities.” 
Throughout this textbook, 
we have discussed many of 
500 i} i) i} i} 
1985 1990 1992 


the social and political fac- 
tors that help explain the 
prison population boom of 
the past forty years. In this 
chapter and the next, we 
turn our attention to the incarceration system itself. 
(CAREER TIP: Just as criminologists study crime, penolo- 
gists study the corrections system, often with a focus on 
prison management and inmate rehabilitation.) 

This chapter focuses on the organizational struc- 
tures of prisons (which generally hold those who have 
committed serious felonies for long periods of time) and 
jails (which generally hold those who have committed less 
serious felonies and misdemeanors, and those awaiting 
trial, for short periods of time). Although the two terms 
are often used interchangeably, they refer to two very dif- 


ferent institutions, each with its own responsibilities and 


its own set of seemingly unsolvable problems. 


The number of Americans in prison or jail has more 
than tripled since 1985 (see Figure 13.1 above). These 


numbers are not only dramatic, but also, say some 
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Source: U.S. Department of Justice. 
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Figure 13.1 The Inmate Population of the United States 
The total number of inmates in the United States has risen from 744,208 in 1985 to nearly 
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observers, inexplicable, given the overall crime pic- 
ture in the United States. According to the accepted 
theory, rising incarceration rates should come from 
a rise in crime. Yet, violent and property crime rates 
have been declining since the 1990s. “That’s the puz- 
zling piece” of the recent drop in state prison popula- 
tions, says Marc Mauer of the Sentencing Project, a 
research group based in Washington, D.C. “Why did 
this take so long?” 


FACTORS IN PRISON 
POPULATION GROWTH 


To a large degree, the dramatic growth of inmate popu- 
lations is a consequence of the penal harm movement. 
Characterized by “get tough” ideologies in sentencing 
and punishment, this movement has been particularly 
influential when it comes to the “war” on drugs. Indeed, 
much of the growth in the number of Americans behind 
bars can be attributed to the enhancement and stricter 
enforcement of the nation’s drug laws. There are more 
people in prison and jail for drug offenses today than 
there were for all offenses in the early 19708.5 In 1980, 
about 19,000 drug offenders were incarcerated in state 


prisons, and 4,800 drug offenders were in federal 


Dean Bergmann/iStockphoto.com 


prisons. Twenty-nine years later, state pris- 
ons contained about 264,,000 inmates who had 


been arrested for drug offenses, and the num- 


ber of drug offenders in federal prisons had risen to 
more than 95,200 (representing half of all inmates in 
federal facilities).° 


Other reasons for the growth in incarcerated pop- 


ulations include the following: 


Increased probability of incarceration. Simply stated, 
the chance of someone who is arrested going to 
prison today is much greater than it was thirty 
years ago. Most of this growth took place in the 
1980s, when the likelihood of incarceration in 

a state prison after arrest increased fivefold for 
drug offenses, threefold for weapons offenses, 
and twofold for crimes such as sexual assault, 
burglary, auto theft, and larceny.’ For federal 
crimes, the proportion of convicted defendants 
being sent to prison rose from 54, percent in 1988 
to 86 percent in 2009.° 

Inmates serving more time for each crime. After the 
Sentencing Reform Act of 1984, the length of 
time served by federal convicts for their crimes 
rose significantly. As noted in Chapter 11, in the 
fifteen years after the law went into effect, the 
average time served by inmates in federal prisons 
rose to fifty months—an increase of more than 50 
percent.? For drug offenders, the average amount 


of time served in federal prison escalated from 


39.3 months to 62.4, months, while the average 


prison term for weapons offenses grew from 32.4. 
months to 64.5 months.’° State sentencing reform 
statutes and “truth-in-sentencing” laws have had 
similar consequences. In the thirty-two states that 
require their inmates to serve at least 85 percent 
of their sentences, for example, violent offenders 
are expected to spend an average of fifteen 
months more in prison than violent offenders in 
states without such laws." 

Federal prison growth. Thanks in part to federal 
sentencing policy, the federal prison system is 
now the largest in the country, with more than 
208,000 inmates. In fact, since 1995 the federal 
prison population has more than doubled, 
whereas state prison populations have grown 

by “only” 37 percent.’? Besides the increase in 
federal drug offenders already mentioned, this 
growth can be attributed to efforts by Presidents 
Bill Clinton and George W. Bush to federalize gun 
possession crimes: from 1995 to 2003, the number 
of inmates sent to federal prisons for weapons 
violations jumped by 120 percent." Furthermore, 
between 1995 and 2009, immigration law offenders 
increased by more than 590 percent (3,612 to 
21,395).'4 This trend has led to a surge in the 
number of Latino inmates in federal prison. In 
2008, 40 percent of federal inmates were Latino, 
up from 24, percent sixteen years earlier.’5 

Rising incarceration rates of women. In 1981, 


14,,000 women were prisoners in federal and state 


Several Latino inmates await 
health screening at the Val 
Verde Correctional Facility in 
Del Rio, Texas. What factor 

is most responsible for the 
surge in the number of Latinos 
incarcerated by the federal 
government? (Tom Pennington/ 
MCT/Newscom) 
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institutions. By 2009, 
Custodial Model a 
theory of prison organization 
that emphasizes security and 
discipline, and thus restricts the 
personal freedoms of inmates in 
the name of order. 


Rehabilitation Model 
A theory of prison organization 
that emphasizes treatment and 
reform, with security concerns 


the number had grown 

to about 113,500. Women 
still account for only 7 
percent of all prisoners 
nationwide, but their 
rates of imprisonment are 


growing nearly twice as 


secondary to the well-being of rapidly as those of men.}© 
piaty 

the inmates. 

Reintegration Model 

A theory of prison organization 

in which the correctional facility DOWNSIZI N G 

offers classes and programs AM E RICA’S 

designed to ease the inmate’s 

reentry into society following PRISONS 

her or his release from 

incarceration. The escalation in the 


prisoner population has 

brought with it an increased 
demand for new prisons. In 1980, the Federal Bureau 
of Prisons had a budget of $330 million and operated 
forty-four prisons. Today, its budget exceeds $5 billion 
and there are 114, federal prisons. Over the past three 
decades, the number of state prisons has increased from 
fewer than 600 to more than 1,700."? Today, state govern- 
ments spend more than $49 billion a year to operate their 
corrections systems, up from $12 billion in 1987. Nearly 
go percent of this spending goes to operating prisons, 
as opposed to probation, parole, or other community- 
based programs.'® Consequently, states are increasingly 
focusing on reducing prison costs by revising manda- 
tory-sentencing laws (see page 210), recalculating “good 
time” credits (see page 202), or in extreme cases, closing 
facilities down. 

As we pointed out in the opening to this chapter, 
many states have taken extreme steps to cut prison 
costs. As another example, Illinois expects to reduce its 
corrections budget by $5 million annually by releasing 
low-level nonviolent offenders from prison to be moni- 
tored—either electronically or by parole officers—in the 
community. New York plans to save $250 million a year 
by repealing a series of harsh drug laws under which 
anyone convicted of selling two ounces or possessing 
four ounces of narcotics receives a prison term of fif- 
teen years to life.’? Arizona has even considered putting 
its entire prison system under private control.?° (Prison 


privatization will be discussed later in the chapter.) 
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The increase in prison populations also reflects the var- 
ied demands placed on penal institutions. As University 
of Connecticut sociologist Charles Logan once noted, 
Americans expect prisons to “correct the incorrigible, 
rehabilitate the wretched . . . restrain the dangerous, 
and punish the wicked.”” Basically, prisons exist to 
make society a safer place. Whether this is to be achieved 
through retribution, deterrence, incapacitation, or 
rehabilitation—the four justifications of corrections 
introduced in Chapter 11—depends on the operating 
philosophy of the individual penal institution. 

Three general models of prisons have emerged to 
describe the different schools of thought behind prison 


organization: 


e The custodial model is based on the assumption 
that prisoners are incarcerated for reasons of 
incapacitation, deterrence, and retribution. All 
decisions within the prison—such as what form of 
recreation to provide the inmates—are made with 
an eye toward security and discipline, and the daily 
routine of the inmates is highly controlled. The 
custodial model has dominated the most restrictive 
prisons in the United States since the 1930s. 

e The rehabilitation model stresses the ideals 
of individualized treatment that we discussed 
in Chapter 11. Security concerns are often 
secondary to the well-being of the individual 
inmate, and a number of treatment programs 
are offered to aid prisoners in changing 
their criminal and antisocial behavior. The 
rehabilitation model came into prominence 
during the 1950s and enjoyed widespread 
popularity until it began to lose general 
acceptance in the 1970s and 1980s. 

e Inthe reintegration model,the correctional 
institution serves as a training ground for 
the inmate to prepare for existence in the 
community. Prisons that have adopted this model 


give the prisoners more responsibility during 


incarceration and offer halfway houses and work 
programs (both to be discussed in Chapter 14,) to 
help them reintegrate into society. This model is 
becoming more influential as corrections officials 


react to problems such as prison overcrowding. *? 


Competing views of the prison’s role in society are 
at odds with these three “ideal” perspectives. Professor 
Alfred Blumstein argues that prisons create new crimi- 
nals, especially with regard to nonviolent drug offenders. 
Not only do these nonviolent felons become socialized to 
the criminal lifestyle while in prison, but the stigma of 
incarceration makes it more difficult for them to obtain 
employment on release. Their only means of subsistence 
“on the outside” is to apply the criminal methods they 
learned in prison.?? A study by criminal justice profes- 
sors Cassia Spohn of Arizona State University and David 
Holleran of the College of New Jersey found that con- 
victed drug offenders who were sentenced to prison were 
2.2 times more likely to be incarcerated for a new offense 


than those sentenced to probation.*4 


&WHAT ARE THE 


_ DIFFERENT TYPES 


oe oo) 28 oe 2 a ee ee 


OF PRISONS? | 


eae Bry 


Prison administrators have long been aware of the need 
to separate different kinds of offenders. In federal pris~ 
ons, this led to a system with six levels based on the 
security needs of the inmates, from level 1 facilities 
with the lowest amount of security to level 6 with the 
| harshest security measures. To simplify matters, most 
| observers refer to correctional facilities as being one of 
three levels—minimum, medium, or maximum. A fourth 
level—the supermaximum- security prison, known as the 


“supermax’—is relatively rare and somewhat controver- 
sial due to its hyperharsh methods of punishing 
and controlling the most dangerous prisoners. 


MAXIMUM-SECURITY PRISONS 


Once wrongdoers enter a corrections facility, they are 
constantly graded on behavior. Those who serve “good 


time,” as we have seen, are often rewarded with early 


release. Those who com- 

Maximum-Security 
Prison A correctional institution 
designed and organized to control 
and discipline dangerous felons. 


pile extensive miscon- 
duct records are usually 
housed, along with vio- 
lent and repeat offenders, 
in maximum-security 
prisons. The names of these institutions—Folsom, 
San Quentin, Sing Sing, Attica—conjure up foreboding 
images of concrete and steel jungles, with good reason. 
Maximum-security prisons are designed with full 
attention to security and surveillance. In these institu- 
tions, inmates’ lives are programmed in a militaristic 
fashion to keep them from escaping or from harming 
each other or the prison staff. About a quarter of the 
prisons in the United States are classified as maximum 
security, and these institutions house about a third of 


the country’s prisoners. 


The Design Maximum-security prisons tend to be 
large—holding more than a thousand inmates—and they 
have similar features. The entire operation is usually sur- 
rounded by concrete walls that stand twenty to thirty feet 
high and have also been sunk deep into the ground to deter 
tunnel escapes. These facilities also feature fences rein- 
forced with razor-ribbon barbed wire that can be electri- 
cally charged to supplement these barriers. The prison 
walls are studded with watchtowers, from which guards 


armed with shotguns and rifles survey the movement of 


~ Mnemonic a ay devices are 
tricks that increase our ability to 
memorize. One well-known 
mnemonic trick is “Every 
Good Boy Does Fine” to 
remember the sequence 
of musical notes E, G, 

B, D, F. The more fun 
you have coming up 
with mnemonics for 
yourself, the more useful 
they will be. 
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prisoners on the ground. The designs of these facilities, 
though similar, are not uniform. Although some correc- 
tional facilities still use the radial design first developed 
in the nineteenth century, several other designs have 
become prominent in more recently constructed insti- 
tutions. For an overview of these designs, including the 
radial design, see Figure 13.2 below. 

Inmates live in cells, most of them with similar 
dimensions to those found in the I-Max maximum- 


security prison for women in Topeka, Kansas: eight feet 


Figure 13.2 Prison Designs 
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3 The radial design has been utilized since the early x 
i nineteenth century. The wagon wheel form of the 

structure was created with the dual goals of separation ge 
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The Telephone-Pole Design © 
The main feature of this design is a long central corridor that 
_ serves as a means for transporting inmates from one part of 
___ the facility to another. Branching off from this main corridor 
are the functional areas of the facility: housing, food services, 
_ workshops, a treatment programs room, and other services. 
Source: Adapted from Todd R. Clear, George F. Cole, and Michael D. Reisig, 
2010), pages 267-268. 
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by fourteen feet with cinder block walls.*5 The space 
contains bunks, a toilet, a sink, and possibly a cabinet 
or closet. Cells are located in rows of cell blocks, each 
of which forms its own security unit, set off by a series 
of gates and bars. A maximum-security institution is 
essentially a collection of numerous cell blocks, each 
constituting its own prison within a prison. 

Inmates’ lives are dominated by security measures. 
Whenever they move from one area of the prison to 


another, they do so in groups and under the watchful 
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= The ee Style 
In the courtyard-style prison, a courtyard replaces ae 
_ transportation function of the “pole” in the telephone- 
pole prison. The prison buildings form a square around 
__ the courtyard, and to get from one part of the facility to 
another, the inmates go across the ue tensa 


See 
a 
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Courtesy of ees Area Development/Stefan Klein/iStockphoto.com 


The Campus Style Gere < = a 
Some of the newer minimum-security prisons ie eos z a 
adopted the campus style, a style that had previo sly — a 
been used in correctional facilities for women and ie # ae : 
juveniles. Like a college campus, housing units are — eee A 
scattered among functional units such as the di nin iy ae 
room, recreation area, and eae centers. ten eae : : a 
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American Corrections, 9th ed. (Belmont, Calif.: Wadsworth Publishing Company, 


and 


Technology 


TRACKING INMATES 


Technology has added significantly to the overall safety of maximum-security pris- 
ons. Walk-through metal detectors and X-ray body scanners, for example, can detect 
weapons or other contraband hidden on the body of an inmate. The most promising 
new technology in this field, however, relies on radio frequency identification (RFID). In 
the prison context, RFID works as a high-tech head count: inmates wear bracelets tagged 
with microchips, and correctional officers wear small RFID devices resembling pagers. Guided by 

a series of radio transmitters and receivers, the system is able to pinpoint the location of inmates and guards within twenty feet. 
Every two seconds, radio signals search out the location of each inmate and guard and relay this information to a central computer. 
On a grid of the prison, an inmate shows up as a yellow dot and a correctional officer as a blue dot. Many RFID systems also store all 
movements in a database for future reference. “[RFID] completely revolutionizes a prison because you know where everyone is—not 
approximately but exactly where they are,” remarked an official at the National Institute of Justice. 


THINKING ABOUT RFID TRACKING 


Alanco/TS! PRISM, an Alanco Technologies Company 


eyes of armed correctional guards. Television surveil- 
lance cameras may be used to monitor the prisoners’ 
every move, even when sleeping, showering, or using 
the toilet. They are subject to frequent pat-downs or 
strip searches at the guards’ discretion. Constant “head 
counts” ensure that every inmate is where he or she 
should be. Tower guards—many of whom have orders 
to shoot to kill in the case of a disturbance or escape 
attempt—constantly look down on the inmates as they 


move around outdoor areas of the facility. 


Supermax Prisons About thirty states and the 
Federal Bureau of Prisons (BOP) operate supermax 
(short for supermaximum-security) prisons, which are 
supposedly reserved for the “worst of the worst” of 
America’s corrections population. Most of the inmates 
in these facilities are deemed high risks to commit 
murder behind bars—about a quarter of the occupants 
of the BOP’s U.S. Penitentiary Administrative Maximum 
(ADX) in Florence, Colorado, have killed other prisoners 


Review the discussion of crime mapping and “hot spots” on page 109 in Chapter 6. Drawing on your knowledge of crime-mapping 
technology, discuss how RFID technology can reduce violence and other misconduct such as drug sales in prisons. 


or assaulted correctional 

Supermax Prison A 
correctional facility reserved 
addition, many supermax for those inmates who have 
extensive records of misconduct in 
maximum-security prisons. 


officers elsewhere. In 


inmates are either high- 
profile individuals who 
would be at constant risk 
of attack in a general prison population or convicted ter- 
rorists such as Zacarias Moussaoui (see page 206), Ted 
“the Unabomber” Kaczynski, and Terry Nichols, who 
was involved in the bombing of the federal building in 
Oklahoma City in 1995. 


A Controlled Environment The main purpose of a 
supermax prison is to control strictly the inmates’ move- 
ment, thereby limiting (or eliminating) situations that 
could lead to breakdowns in discipline. The conditions 
at California’s Security Housing Unit (SHU) at Pelican 
Bay State Prison are representative of most supermax 
institutions. Prisoners are confined to their one-person 


cells for twenty-two and a half hours each day under 
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video camera surveillance; 
Lockdown. A disciplinary 
action taken by prison officials 
in which all inmates are 
ordered to their quarters and 
nonessential prison activities 
are suspended. 


they receive meals through 
a slot in the door. The cells 
measure eight by ten feet 
and are windowless. No 
Medium-Security decorations of any kind are 
Prison A correctional 
institution that houses less 
dangerous inmates. 


permitted on the walls.?° 
To a great extent, 
supermax prisons oper- 

ate in a state of perpetual 

lockdown, in which all inmates are confined to their cells, 
and social activities such as meals, recreational sports, and 
treatment programs are nonexistent. For the ninety min- 
utes of each day that SHU inmates are allowed out of their 
cells (compared with twelve to sixteen hours in regular 
maximum-security prisons), they may either shower or 
exercise in an enclosed, concrete “yard” covered by plas- 
tic mesh. Prisoners are strip-searched before and after 
leaving their cells and are placed in waist restraints and 


handcuffs on their way to and from the yard and showers.”? 


Supermax Syndrome Many prison officials support 
the proliferation of supermax prisons because they pro- 
vide increased security for the most dangerous inmates. 
These proponents believe that the harsh reputation of the 
facilities will deter convicts from misbehaving for fear of 


transfer to a supermax. Nevertheless, the supermax has 


Inside the Northern 
Correctional Institution, 
the supermax facility in 
Somers, Connecticut, 

a correctional officer, 
top left, enters a cell. 

In what ways does the 
supermax prison repre- 
sent the ultimate con- 
trolled environment for -*4 
its inmates? 
(AP Photo/Steve Miller/Korhan 


Karacan/iStockphoto.com) 
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aroused a number of criticisms. Amnesty International 
and other human rights groups assert that the facilities 
violate standards for proper treatment of prisoners. 

At Wisconsin’s Supermax Correctional Facility, for 
example, the cells are illuminated twenty-four hours a 
day. Because they have no air-conditioning or windows, 
average temperatures in these cells during the sum- 
mer top 100 degrees.?® Furthermore, while studying 
prisoners at California’s Pelican Bay facility, a Harvard 
University psychiatrist found that 80 percent suffered 
from what he called “SHU [security housing unit] syn- 
drome,” a condition brought on by long periods of iso- 
lation.?9 Further research on SHU syndrome shows that 
supermax inmates manifest a number of psychological 
problems, including massive anxiety, hallucinations, 


and acute confusion.°° 


MEDIUM- AND MINIMUM- 
SECURITY PRISONS 


Medium-security prisons hold about 40 percent of the 
prison population and minimum- security prisons 20 per- 
cent. Inmates at medium-security prisons have for the 
most part committed less serious crimes than those housed 
in maximum-security prisons and are not considered 


high risks for escaping or causing harm. Consequently, 


medium-security institutions are not designed for control 


to the same extent as maximum-security prisons and have 
a more relaxed atmosphere. These facilities also offer 
more educational and treatment programs and allow for 
more contact between inmates. Medium-security prisons 
are rarely walled, relying instead on high fences. Prisoners 
have more freedom of movement within the structures, 
and the levels of surveillance are much lower. Living 
quarters are less restrictive as well—many of the newer 
medium-security prisons provide dormitory housing. 

A minimum-security prison seems at first glance to 
be more like a college campus than an incarceration facil- 
ity. Most of the inmates at these institutions are first-time 
offenders who are nonviolent and well behaved. A high 
percentage are white-collar criminals. Indeed, inmates 
are often transferred to minimum-security prisons as a 
reward for good behavior in other facilities. Therefore, 
security measures are lax compared with even medium- 
security prisons. 

Unlike medium-security institutions, minimum- 
security prisons do not have armed guards. Prisoners are 
allowed amenities such as television sets and computers 
in their rooms, they enjoy freedom of movement, and they 
are allowed off prison grounds for educational or employ- 
ment purposes to a much greater extent than those held 
in more restrictive facilities. (CAREER TIP: Many colleges 
now offer degrees in recreation management. Although 
geared toward corporate fitness/wellness programs, recre- 
ation management also has a place in the corrections system. 
For example, Danbury Women’s Prison—where television 
personality Martha Stewart spent more than five months in 
the mid-2000s—has a track and a gymnasium that is used for 
Dancersize, Pilates, and yoga classes.) 

Some critics have likened minimum security prisons 
to “country clubs,” but in the corrections system, every- 


thing is relative. A minimum-security prison may seem 


like a vacation spot when compared with the horrors of 
Sing Sing, but it still represents a restriction of personal 
freedom and separates the inmate from the outside world. 


eee Rep a 7‘ 
meievat of the institution generally determines 
the specific methods by which a prison is managed. 


There are, however, 

Minimum-Security 

Prison A correctional institution 

designed to allow inmates, most 

of whom pose low security 

risks, a great deal of freedom of 

follows: movement and contact with the 
outside world. 


general goals of prison 
administration, summa- 


rized by Charles Logan as 


The mission of a prison is 

to keep prisoners—to keep 

them in, keep them safe, 

keep them in line, keep them healthy, and keep them busy— 
and to do it with fairness, without undue suffering and as 
efficiently as possible.* 


Considering the environment of a prison—an 
enclosed world inhabited by people who are generally 
violent and angry and would rather be anywhere else— 
Logan’s mission statement may be highly idealistic. A 
prison staff must supervise the daily routines of hun- 
dreds or thousands of inmates, a duty that includes 
providing them with meals, education, vocational pro- 
grams, and different forms of leisure. The smooth 
operation of this supervision is made more difficult—if 
not at times impossible—by budgetary restrictions, 


overcrowding, and continual inmate turnover. 


FORMAL PRISON 
MANAGEMENT 


In some respects, the management structure of a prison 
is similar to that of a police department, as discussed 
in Chapter 5. Both systems rely on a hierarchical (top- 
down) chain of command to increase personal respon- 
sibility. Both assign different employees to specific 
tasks, though prison managers have much more direct 
control over their subordinates than do police manag- 
ers. The main difference is that police departments 
have a continuity of purpose that is sometimes lacking 
in prison organizations. All members of a police force, 
at least theoretically, are working to reduce crime and 
apprehend criminals. 

In a prison, this continuity is less evident. An 
employee in the prison laundry service and one who 
works in the visiting center have little in common. In 
some cases, employees may even have cross-purposes: 
a prison guard may want to punish an inmate, while a 
counselor in the treatment center may want to rehabili- 
tate her or him. 

Consequently, a strong hierarchy is crucial for any 


prison management team that hopes to meet Charles 
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Logan’s expectations. The 
Warden The prison official 
who is ultimately responsible 
for the organization and 
performance of a correctional 
facility. 


warden (also known as a 
superintendent) is ulti- 
mately responsible for the 
operation of a prison. He 
or she oversees deputy 
wardens, who in turn manage the various organiza- 
tional lines of the institution. The custodial employees, 
who deal directly with the inmates and make up more 
than half of a prison’s staff, operate under a militaristic 
hierarchy, with a line of command passing from the 
deputy warden to the captain to the correctional officer. 
(CAREER TIP: With each inmate comes a significant amount 
of recorded information: criminal background, security 
designation, special needs, disciplinary restrictions, and 
the like. The inmate records coordinator is responsible for 


organizing this information and keeping it up to date.) 


GOVERNING PRISONS 


The implications of prison mismanagement can be severe. 


While studying a series of prison riots, sociologists Bert 


JOB DESCRIPTION: 


® As chief managing officer of an adult correctional 
institution, the warden is responsible for the custody, 
feeding, clothing, housing, care, treatment, discipline, 
training, employment, rehabilitation, and well-being™ 
of inmates. Bees 


@ The warden provides institutional staff with effective — 
communications, training, and leadership. 


WHAT KIND OF TRAINING IS REQUIRED? 


® A bachelor’s degree in criminal justice, social work,. 
psychology, or a related field. 


® One or more years of work experience inthe __ 
management of a major division of a correctional - 
institution. 


ANNUAL SALARY RANGE? 


® $42,000-$95,000 (depending on size of institution 
and geographic region) - 


For additional information, visit: 
www. legal-criminal-justice-schools.com/ 
Criminal-Justice-Careers/prison-warden. html. 
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Useem and Peter Kimball found that breakdown in man- 
agerial control commonly preceded such acts of mass 
violence.*? During the 1970s, for example, conditions at 
the State Penitentiary in New Mexico deteriorated sig- 
nificantly. Inmates were the targets of random and harsh 
treatment at the hands of the prison staff, while at the 
same time a reduction in structured activities left prison 
life “painfully boring.”*? The result, in 1980, was one of the 
more violent prison riots in this nation’s history. 

What sort of prison management is best suited to 
avoid such situations? Although there is no single “best” 
form of prison management, political scientist John 
Dilulio believes that in general, the sound governance of 
corrections facilities is a matter of order, amenities, and 


services: 


Order can be defined as the absence of 
misconduct such as murder, assault, and rape. 
Many observers, including Dilulio, believe 
that the state, having incarcerated a person, 
has a responsibility to protect that person from 


disorder in the correctional institution. 


Jesse Karjalainen/iStockphoto.com 
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e Amenities are those comforts that make life 
“livable,” such as clean living conditions, 
decent food, and entertainment. One theory of 
incarceration holds that inmates should not enjoy 
a quality of life comparable to life outside prison. 
Without the basic amenities, however, prison 
existence becomes unbearable, and inmates are 
more likely to lapse into disorder and violence. 

e Services include programs designed to improve an 
inmate’s prospects on release, such as vocational 
training, remedial education, and drug treatment. 
Again, many feel that a person convicted of a 
crime does not deserve to participate in these 
kinds of programs, but they have two clear 
benefits. First, they keep the inmate occupied and 
focused during her or his sentence. Second, they 
reduce the chances that the inmate will go back 
to a life of crime after she or he returns to the 
community.°4 (CAREER TIP: For spiritual guidance 
behind bars, inmates of all faiths turn to prison 
chaplains, who coordinate religious services in 


correctional facilities.) 


According to Dilulio, in the absence of order, amenities, 
and services, inmates will come to see their imprison- 
ment as not only unpleasant but also unfair, and they will 
become much more difficult to control.?5 Furthermore, 
weak governance encourages inmates to come up with 
their own methods of regulating their lives. As we shall 
see in the next chapter, the result is usually high levels 


of violence and the expansion of prison gangs and other 


unsanctioned forms of authority. 


: . ' + 

int dition to all the other pressures placed on wardens 
and other prison administrators, they must operate 
within a budget assigned to them by an overseeing 
governmental agency. Today, the great majority of all 
prisons are under the control of federal and state gov- 
ernments, but government-run prisons have not always 
been the rule. In the nineteenth century, some correc- 
tional facilities were not under the control of the state. 


In fact, the entire Texas prison system was privately 


operated from 1872 to 

Private Prison 

A correctional facility operated by 
a private corporation instead of the 
government. 


the late 1880s. For most 
of the twentieth cen- 
tury, however, private 
prisons, or prisons run 
by private business firms 
to make a profit, could not be found in the United States. 

That is certainly not the case today. With correc- 
tions exhibiting all appearances of, in the words of one 
observer, “a recession-proof industry,” the American 
business community has eagerly entered the market. 
Fourteen private corrections firms operate more than 
two hundred facilities across the United States. The two 
largest corrections companies, Corrections Corporation 
of America (CCA) and the GEO Group, Inc., have con- 
tracted to supervise more than 100,000 inmates. 

In 1997, the Federal Bureau of Prisons (BOP) 
awarded the first contract paying a private company 
to operate one of its prisons—the GEO Group received 
$88 million to run the Taft Correctional Institution in 
Taft, California. Today, the GEO Group operates nine- 
teen federal corrections facilities. By 2009, private 
penal institutions housed more than 129,000 inmates, 
representing 8 percent of all prisoners in the state and 


federal corrections systems.°° 


WHY PRIVATIZE? 


It would be a mistake to automatically assume that pri- 
vate prisons are less expensive to run than public ones. 
Nevertheless, the incentive to privatize is primarily 


financial. 


Cost Efficiency In the 1980s and 1990s, a number of 
states and cities saved operating costs by transferring 
government-run services such as garbage collection 
and road maintenance to the private sector. Similarly, 
private prisons can often be run more cheaply and effi- 


ciently than public ones for the following reasons: 


e _ Labor costs. The wages of public employees account 
for nearly two-thirds of a prison’s operating 
expenses. Although private corrections firms 
pay base salaries comparable to those received 
by public prison employees, their nonunionized 


staffs receive lower levels of overtime pay, 
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workers’ compensation claims, sick leave, and 
health-care insurance. 

e Competitive bidding. Because of the profit motive, 
private corrections firms have an incentive to buy 
goods and services at the lowest possible price. 

e Less red tape. Private corrections firms are 
not part of the government bureaucracy and 
therefore do not have to contend with the massive 
amount of paperwork that can clog government 


organizations.°7 


In the middle of the first decade of the 2000s, 
the National Institute of Justice released the results of 
a five-year study comparing low-security public and 
private prisons in California. The government agency 
found that private facilities cost taxpayers between 6 
and 10 percent less than public ones.°® More recent 
research conducted at Vanderbilt University found 
that states saved about $15 million annually when they 
supplemented their corrections systems with privately 


managed institutions.°9 


Overcrowding and Outsourcing Private prisons 
are becoming increasingly attractive to state govern- 
ments faced with the competing pressures of tight 
budgets and overcrowded corrections facilities. Lacking 
the funds to relieve overcrowding by building more 
prisons, state officials are turning to the private institu- 
tions for help. Often, the private prison is out of state, 
which leads to the “outsourcing” of inmates. Hawaii, for 
example, sends about one-third of its 6,000 inmates 
to private prisons in Arizona.t° California, dealing 
with severe overcrowding and an annual corrections 
health-care budget of $1.5 billion, has increased 
the number of its inmates housed out of state to 


more than 15,000, placing them in private insti- 


Why would sending inmates to out-of- 
state private prisons be attractive to 
states such as California, whose Institution 
for Men in Chino is so overcrowded that, 
as this photo shows, inmates are forced 
to sleep in bunk beds in a gymnasium? 
(Monica Almeida/The New York Times/Redux) 
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tutions in Arizona, Colorado, Michigan, Minnesota, 


Missouri, Montana, and Oklahoma." 


Quality of Service Executives at corrections firms 
claim that because their contracts can be canceled for 
poor performance, private prisons have a greater incen- 
tive to provide higher-quality service than their public 
counterparts. At least one study, conducted by Charles 
Logan, supports this contention. Logan found that 
according to statistical data and staff surveys, a private 
women’s prison in New Mexico outperformed a state 
prison and a federal prison in a number of areas such as 


security, safety, living conditions, and management.4* 


THE ARGUMENT AGAINST 
PRIVATE PRISONS 


Significantly, in Logan’s study mentioned above, the 
inmates themselves gave the private prison lower scores 
than did the staff members. Opponents of private pris- 
ons worry that despite the assurances of corporate 
executives, private corrections companies will cut cor- 
ners to save costs, denying inmates important security 


guarantees in the process. 


Safety Concerns These criticisms find some sup- 
port in the anecdotal evidence. On April 24,, 2007, about 
five hundred inmates rioted at a medium-security facil- 
ity operated by the GEO Group in New Castle, Indiana. 
The disturbance was started by newly transferred 


inmates from Arizona who were upset at the lack of rec- 


reation and other programs at their new “home.” The 
Reeves County Detention Center in Pecos, Texas, also 
operated by the GEO Group, experienced two riots over 
a span of two months in late 2008 and early 2009. 

Both disturbances were attributed to inmate dis- 
content over medical services and food quality. Then, in 
the summer of 2010, Tracy Province, along with another 
inmate, escaped from the Management and Training 
Corporation’s Arizona State Prison in Kingman using 
nothing more than a pair of contraband wire cutters. 
Province eventually made his way into New Mexico, 
where he allegedly murdered Linda and Gary Haas and 
stole their pickup truck before being apprehended by 
U.S. Marshals and local police in Meeteetse, Wyoming. 

Apart from anecdotal evidence, various studies 
have also uncovered disturbing patterns of misbehavior 
at private prisons. For example, officials from the BOP 
discovered higher levels of serious inmate violence and 
drug abuse at California’s Taft Correctional Institute, 
operated by the GEO Group, than at three similar 
government-run prisons.4° In addition, research con- 
ducted by Curtis R. Blakely of the University of South 
Alabama and Vic W. Bumphus of the University of 
Tennessee at Chattanooga found that a prisoner in 
a private corrections facility was twice as likely to 
be assaulted by a fellow inmate as a prisoner in a 


public one.44 


Financial Concerns Furthermore, some observ- 
ers note, if a private corrections firm receives a fee 
from the state for each inmate housed in its facility, 
does that not give management an incentive to increase 
the amount of time each prisoner serves? Although 
government parole boards make the final decision on 
an inmate’s release from private prisons, the com- 
pany could manipulate misconduct and good behavior 
reports to maximize time served and, by extension, 


higher profits.45 


Philosophical Concerns Other critics see private 
prisons as inherently unjust, even if they do save tax 
dollars or provide enhanced services. These observers 
believe that corrections is not simply another industry, 
like garbage collection or road maintenance, and that 
only the government has the authority to punish. In the 


words of John Dilulio: 


TEST prep 


Cramming just before the exam is a 
dangerous proposition. Cramming 


tires the brain unnecessarily 
and adds to stress, which 
can severely hamper your 
testing performance. If 
you've studied wisely, 

have confidence that the 
information will 
be available to 
you when you 
need it. 


It is precisely because corrections involves the deprivation 
of liberty, precisely because it involves the legally sanctioned 
exercise of coercion by some citizens over others, that it 


must remain wholly within public hands.4° 


Critics of private correctional facilities also believe 
that private prisons are constitutional contradictions, 
offering Article I of the U.S. Constitution as support. 
That passage states that “legislative powers herein 
granted shall be vested in a Congress of the United 
States.” These powers include the authority to define 
penal codes and to determine the punishments that 
will be handed out for breaking federal law. Therefore, 
a strict interpretation of the Constitution appears to 
prohibit the passing of this authority from the federal 


government to a private company.4? 


THE FUTURE OF 
PRIVATIZATION IN THE 
CORRECTIONS INDUSTRY 


The continued financial health of the “recession-proof” 
private prison industry seems assured by two factors. 
First, as we have noted, shrinking budgets have forced 
states to look for less costly alternatives to housing 
inmates in public prisons. Second, as the number of 
federal prisoners increases, the BOP has turned to 
private prisons to expand its capacity. Between 2000 
and 2009, the number of federal inmates in private 
prisons effectively doubled, from about 15,500 to more 
than 34,000.4° The current emphasis on imprisoning 


violators of immigration law seems likely to ensure 
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that this trend will con- 
tinue. (CAREER TIP: Given 


the private prison indus- 


Jail A facility used to hold 

persons awaiting trial or those 
who have been found guilty of 
isda nes bors: try’s bright prospects, it is 
no surprise that Corrections 
Corporation of America is 
offering positions in all areas of corrections, including 
security, health care, and administration. For more infor- 


mation, go to the company’s career Web page at www. 


correctionscorp.com/careers/career-overview/training.) 


om of pease! 


10ug 180: s and prison issues dominate the pub- 
lic discourse on corrections, there is an argument to 
be made that jails are the dominant penal institutions 
in the United States. In general, a prison is a facil- 
ity designed to house people convicted of felonies for 
lengthy periods of time, while a jail is authorized to hold 
pretrial detainees and offenders who have committed 
misdemeanors. On any given day, about 777,000 
Lo inmates are in jail in this country, and approxi- 
mately 7 million Americans spend at least a 
day in jail each year. Furthermore, the jail population 
increased by 51 percent between 1995 and 2009.49 
Nevertheless, jail funding is often the lowest priority for 
the tight budgets of local governments, leading to severe 
overcrowding and other dismal conditions. 

Many observers see this negligence as having far- 
reaching consequences for criminal justice. Jail is often 
the first contact that citizens have with the corrections sys- 
tem. It is at this point that treatment and counseling have 
the best chance to deter future criminal behavior.5° By 
failing to take advantage of this opportunity, says Professor 
Franklin Zimring of the University of California at Berkeley 
School of Law, corrections officials have created a situation 


in which “today’s jail folk are tomorrow’s prisoners.”5' 


THE FUNCTION OF JAILS 


Until the eighteenth century, all penal institutions 
existed primarily to hold those charged with a crime 


until their trial. Although jails still serve this purpose, 
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they have evolved to play a number of different roles in 


the corrections system, including the following: 


Holding those convicted of misdemeanors. 
Receiving individuals pending arraignment and 
holding them while awaiting trial (if they cannot 
post bail), conviction, or sentencing. 

e Temporarily detaining juveniles pending transfer 
to juvenile authorities. 

e Holding the mentally ill pending transfer to 
health facilities. 

e Detaining those who have violated conditions of 
probation or parole and those who have “jumped” 
bail. 

e Housing inmates awaiting transfer to federal or 
state prisons. 

e Operating community-based corrections 
programs such as home confinement and 


electronic monitoring. 


Increasingly, jails are also called on to handle the 
overflow from saturated state and federal prisons. In 
Washington State, for example, corrections officials 
are forced to rent eight hundred jail cells a day to house 
convicts who have been sent back to prison for violating 
the terms of their parole. 

According to sociologist John Irwin, the unofficial 
purpose of the jail is to manage society’s “rabble,” so 
called because 

[they] are not well integrated into conventional society, they 
are not members of conventional social organizations, they 


have few ties to conventional social networks, and they are 
carriers of unconventional values and beliefs.5? 


In Irwin’s opinion, rabble who act violently are arrested 
and sent to prison. The jail is reserved for merely offen- 
sive rabble, whose primary threat to society lies in their 
failure to conform to its behavioral norms. Nearly seven 
out of ten jail inmates, for example, are dependent on or 
abuse alcohol or drugs.5° This concept of rabble has been 
used by some critics of American corrections to explain 
the disproportionate number of poor and minority groups 
who may be found in the nation’s jails at any time. 


THE JAIL POPULATION 


About 88 percent of jail inmates in the United States 


are male. As in other areas of corrections, however, 


women are becoming more numerous. Between 2000 
and 2009, the adult female jail population increased 
by 32 percent, compared with a 22 percent increase for 
males.4 Jails also follow the general corrections pat- 
tern in that, as mentioned, a disproportionate number 


of their inmates are members of minority groups. (For 


an overview of the characteristics of the jail population, 


of a burden on correc- 
tions officials and was 


therefore impractical.5° 


Sentenced Jail In- 


mates According to 


the U.S. Department of 


Pretrial Detainee 
An individual who spends the time 
prior to his or her trial incarcerated 
in jail. 
Time Served The period 
of time a person denied bail (or 
unable to pay it) has spent in jail 


see Figure 13.3 below.) 


Pretrial Detainees A significant number—as many 


as a third, in some facilities—of those detained in 
jails technically are not prisoners. They are pretrial 
detainees who have been arrested by the police and, for 
a variety of reasons that we discussed in Chapter 9, are 
unable to post bail. Pretrial detainees, in many ways, 
are walking legal contradictions. According to the U.S. 
Constitution, they are innocent until proved guilty. At 
the same time, by being incarcerated while awaiting 
trial, they are denied a number of personal freedoms 
and are subjected to the poor conditions of many jails. 

In Bell v. Wolfish (1.979), the Supreme Court rejected 
the notion that this situation is inherently unfair by 
refusing to give pretrial detainees greater legal protec- 
tions than sentenced jail inmates have.°5 In essence, the 
Court recognized that treating pretrial detainees differ- 


ently from convicted jail inmates would place too much 


Figure 13.3 The Characteristics of America’s Jail Population 


single crime. Often, a judge will credit the length of time 
the convict has spent in detention waiting for trial— 


prior to his or her trial. 
Justice, about 38 percent 


of those in jail have been 


convicted of their current charges.5? In other words, 
they have been found guilty of a crime, usually a misde- 
meanor, and sentenced to time in jail. The typical jail 


term lasts between thirty and ninety days, and rarely 
does a prisoner spend more than one year in jail for any 


known as time served—toward his or her sentence. This 
practice acknowledges two realities of jails: 


1. Terms are generally too short to allow the prisoner 
to gain any benefit (that is, rehabilitation) from 
the jail’s often limited or nonexistent treatment 
facilities. Therefore, the jail term can serve no 
other purpose than to punish the wrongdoer. 


(Judges who believe jail time can serve purposes 


of deterrence and incapacitation may not agree 
with this line of reasoning.) 
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Statistics, Jail Inmates at Midyear 2009—Statistical Tables (Washington, D.C.: U.S. Department of Justice, June 2010), Table 6, page 9. 
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De Jails are chronically overcrowded, and judges 


need to clear space for new offenders. 


Other Jail Inmates Pretrial detainees and those 
convicted of misdemeanors make up the majority of 
the jail population. As mentioned earlier, jail inmates 
also include felons who are either waiting for transfer 
or have been assigned to jails because of prison over- 
crowding, probation and parole violators, the mentally 
ill, and juveniles. In addition, jails can hold those who 
require incarceration but do not “fit” anywhere else. A 
material witness or an attorney in a trial who refuses 
to follow the judge’s instructions, for example, may be 


held in contempt of court and sent to jail. 


~~ eg 
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JAIL 
ADMINISTRATION 


Of the nearly 3,370 jails inthe United 


States, more than 2,700 are operated 


on a county level by an elected sheriff. Most of 
the remainder are under the control of municipalities, 
although six state governments (Alaska, Connecticut, 
Delaware, Hawaii, Rhode Island, and Vermont) manage 
jails. The capacity of jails varies widely. The Los Angeles 
County Men’s Central Jail holds nearly 7,000 people, but 
jails that large are relatively rare. Almost two-thirds of all 


jails in this country house fewer than 50 inmates.58 


The “Burden” of Jail Administration Civen 
that the public’s opinion of jails ranges from negative to 
indifferent, some sheriffs neglect their jail management 
duties. Instead, they focus on high-visibility issues such 
as putting more law enforcement officers on the streets 
and improving security in schools. In fact, a jail usually 
receives publicity only after an escape or an incident in 
which inmates are abused by jailers. Nonetheless, with 
their more complex and diverse populations, jails are often 
more difficult to manage than prisons. Jails hold people 
who have never been incarcerated before, people under 
the influence of drugs or alcohol at the time of their arrival, 
and the mentally ill. Jail inmates also engage in a wide 
range of violent behavior—from nonexistent to extreme— 


that only adds to the unpredictable atmosphere.°? 
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Despite some sheriffs’ general apathy toward jails, 
few would be willing to give up their management 
duties. As troublesome as they may be, jails can be 
useful in other ways. The sheriff appoints a jail admin- 
istrator, or deputy sheriff, to oversee the day-to-day 
operations of the facility. The sheriff also has the power 
to hire other staff members, such as deputy jailers. The 
sheriff may award these jobs to people who helped her 
or him get elected, and in return, jail staffers can prove 
helpful to the sheriff in future elections. Furthermore, 
jails pay. In Kentucky, for example, jails receive $30.94, 
a day for every inmate transferred from the state’s con- 


sistently overcrowded prison system.°° 


pocorn 


DEPUTY SHERIFF/JAIL DIVISION 


JOB DESCRIPTION: 


® Be responsible for supervising jail inmates 
by ensuring that order, discipline, safety, and 
security are maintained. 


® Transport or escort inmates 
and defendants from jail 
to courtrooms, attorneys’ 
offices, or medical facilities. 


WHAT KIND OF 
TRAINING IS REQUIRED? 


® Depending on the 

jurisdiction, possession of 
a high school diploma or 
bachelor’s degree, as well 
as successful completion 
of written and physical 
examinations, training, and 
a probationary period. 


® Some states require 

completion of a “jail 
academy” training course. 
of up to sixteen weeks, 
including ice vainne.s & 
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The Challenges of Overcrowding In many ways, 
the sheriff is placed in an untenable position when it 
comes to jail overcrowding. He or she has little control 
over the number of people who are sent to jail, a power 
that resides with prosecutors and judges. Nevertheless, 
the jail, regardless of its capacity, is expected to find 
space to hold all comers. A sheriff from Kane County, 


Utah, describes the situation: 


We have people who should get sixty or ninety days, and they 
just do a weekend and we kick them out. Unless we get a real 
habitual abuser, we have no choice but to set them free. Most 
of the time we’re pretty sure they will be back in a couple of 
days with a new offense. 


Living Conditions Chronic overcrowding makes the 
jail experience a miserable one for most inmates. Cells 
intended to hold one or two people are packed with up 
to six. Often, inmates are forced to sleep in hallways. 
In such stressful situations, tempers flare, leading to 
violent, aggressive behavior. The close proximity and 
unsanitary living conditions also lead to numerous 
health problems. In the words of one observer, jail 
inmates 


share tight space day and night, struggle with human den- 


sity never before experienced (unless earlier in jail), and 


search hopelessly for even a moment of solitude. . . . [The 
congested conditions offer] inmates next to nothing except 
a stifling idleness that is almost sure to make them worse for 
the experience. If hard time in prison or jail is time without 
meaning, there might be no equal to long periods of time in 
the seriously overcrowded living areas of jails; for above all 


else (and clearly in comparison to time in prison), jail time 


is dead time.®2 


Such conditions also raise basic questions of justice: as 
we noted earlier, many of the inmates in jail have not yet 


been tried and must be presumed innocent. 


ANew Trend? Fortunately, at least for some jail man- 
agers, the situation seems to be improving. Between 
June 30, 2008, and June 30, 2009, the nation’s jail 
inmate population declined for the first time since 
the early 1980s.° Spurred by the same factors that 
have led to a reduction in state prison inmates, as 
discussed earlier in this chapter, in 2009 U.S. jails 
averaged only go percent capacity, the lowest such 
rates in a decade.°4 Also, jails have continued to add 
new beds—more than 21,000 in 2008—-2009—which 
helped relieve overcrowding, if not pressures on local 
and state budgets.°5 
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For many observers, especially those who support the 


crime control theory of criminal justice, America’s 

high rate of incarceration has contributed sig- 

nificantly to the drop in the country’s crime 

rates. At the heart of this belief is the fact, 
which we discussed in Chapter 2, that most crimes are 
committed by a relatively small group of repeat offend- 
ers. Several studies have tried to corroborate this view- 
point, with varying results—estimates of the number of 
crimes committed each year by habitual offenders range 
from 3 to 187.97 If one accepts the higher estimate, each 
year a repeat offender spends in prison prevents a sig- 
nificant number of criminal acts. 

Criminologists, however, note the negative con- 
sequences of America’s growing prison and jail popu- 
lation. For one, incarceration can have severe social 
consequences for communities and the families that 
make up those communities. About 1.7 million minor 
children—one in 43—have a parent in prison, putting 
them at greater risk of suffering financial hardship 
and reduced supervision and discipline.®® As a result 
of the deterioration of the family structure, children of 


convicts are more likely to become involved in delin- 


What risks are children exposed to when 
separated from their incarcerated par- 
ents? (Suzanne DeChillo/The New York Times/Redux) 
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quent behavior.°? Our high rates of incarceration also 
deny one of the basic rights of American democracy— 
the right to vote—to about 5.3 million Americans with 
criminal records.?° (A number of states and the federal 
government disenfranchise, or take away the ability to 
vote, from those convicted of felonies. This has a dis- 
proportionate impact on minority groups, weakening 
their voice in the democratic debate). 

Today, African American males are incarcerated 
at a rate more than six times higher than white males 
and almost three times higher than Latino males.” 
With more black men behind bars than enrolled in the 
nation’s colleges and universities, Marc Mauer of the 
Sentencing Project believes that the “ripple effect on 
their communities and on the next generation of kids, 
growing up with their fathers in prison, will certainly be 
with us for at least a generation.” 7 

Whether the American incarceration situation is 
“good” or “bad” depends to a large extent on one’s 
personal philosophy. In the end, it is difficult to do a 
definitive cost-benefit analysis for each person incar- 
cerated, weighing the benefits of preventing crimes that 
might (or might not) have been committed by an inmate 
against the costs to the convict’s family and society. One 
thing that can be stated with some certainty is that even 
with the growing interest in diversion and rehabilita- 


tion described in the previous chapter, the American 


prison system will remain one of the largest in the world 
for the foreseeable future. 
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| After studying this chapter, 
you will be able to . 


Indicate some of the 
reasons for violent behavior 
in prisons. 


List and briefly explain the six 
general job categories among 
correctional officers. 


Contrast probation, parole, 
mandatory release, pardon 
and furlough. 


Describe typical conditions 
of parole. 


Explain the goal of prisoner 
ree 


Threepeat 


On August 27, 2010, a riot involving about two hundred inmates broke out in 
the main exercise yard at California’s Folsom State Prison. After first using gas 
grenades and then rubber bullets, correctional officers were forced to fire actual 
bullets into the mass of brawling convicts, sending five of them to the hospital. This 
disturbance should not have surprised anyone, as such outbreaks have become an 
annual occurrence at the Folsom prison. Nearly a year earlier, in October 2009, 
eight inmates were injured when a riot broke out in the facility’s dining hall. A year 
before that, in September 2008, five inmates were treated for injuries following 
another disturbance in the exercise yard. 


Today’s penal institutions are often characterized by “grindingly dull routine inter- 
rupted by occasional flashes of violence and brutality.” The situation is even worse 
in facilities such.as Folsom that are plagued by overcrowding. The prison, built in 
1880, houses more than 4,000 inmates even though it was designed for a capac- 
ity of 2,065. According to one Folsom inmate, more than anything else, the daily 
frustrations born of such congestion are to blame for the eruptions of disorder. 
“Imagine you have to wait in line to relieve yourself or take a shower,” he says. 
“Then watching someone crowd his way in.” A “no frills” movement in public policy 

and prison management has further succeeded 

in removing any comfort from inmates’ lives. 

Many state prisons ban weight lifting, televi- 

sions, radios, adult magazines, and conjugal 
visits. All states and the federal government 
have limited smoking in their correctional 
facilities, and some institutions spend 

less than $2 a day per inmate on meals. 


What are some of the reasons for eruptions 
of prison violence and brutality in correctional 
facilities such as California’s Folsom State 
Prison, shown here in more peacefu 
times? (ZUMA Press/Newscom) 


Hal Yeager/Birmingham News/Landov 
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Figure 14.1 Prison Slang ees ee 
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In “Folsom Prison Blues,” 
country singer Johnny Cash 
tells the story of a murderer 


r) 


who laments, “I know I can’t be free,” as he hears 
the whistle of a train passing outside his cell win- 
dow.’ Most inmates, however, will at some point be 
free after release from incarceration. The Delancey 
Street Foundation, a self-supporting rehabilitation 
program headquartered about two hours south of 
Folsom State Prison in San Francisco, tries to help 
released prisoners adjust to their newfound free- 
dom. It offers them a place to live, job training, 
and employment at one of the businesses owned by 
the group. Roderick Davis, who has worked at the 
Delancey Street Restaurant for ten years since his 
prison release, credits the foundation for accept- 
ing him despite “all the horrible and terrible things 
” He adds, “Nobody judged me 
because I did those things.”? 

In this chapter, we will look at the life of the 


I've done in my life. 


imprisoned convict, starting with the realities of an 
existence behind bars and finishing with the chal- 
lenges of living “on the outside.” Along the way, we 
will discuss violence in prison, correctional offi- 
cers, women’s prisons, the mechanics of release, and 
several other issues that are at the forefront of the 
American corrections system today. To start, we must 
understand the forces that shape prison culture and 
how those forces affect the overall operation of the 


correctional facility. 
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Source: www. insideprison.com/glossary.asp. 
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Any institution, whether a school, a bank, or a police 
department, has an organizational culture—a set of values 
that help the people in the organization understand what 
actions are acceptable and what actions are unacceptable. 
According to a theory put forth by the influential sociolo- 
gist Erving Goffman, prison cultures are unique because 
prisons are total institutions that encompass every aspect 
of an inmate’s life. Unlike a student or a bank teller, a 
prisoner cannot leave the institution or have any meaning- 
ful interaction with outside communities. Others arrange 
every aspect of daily life, and all prisoners are required to 
follow this schedule in exactly the same manner.° 

Inmates develop their own argot, or language 
(see Figure 14.1 above). They create their own econ- 
omy, which, in the absence of currency, is based on the 
barter of valued items such as food, contraband, and 
sexual favors. They establish methods of determining 
power, many of which, as we shall see, involve violence. 
Isolated and heavily regulated, prisoners create a social 
existence that is, out of both necessity and design, sepa- 


rate from the outside world. 


Anekceit Nunuyk/iStockphoto.com 


WHO IS IN PRISON? 


The culture of any prison is heavily influenced by its 
inmates, whose values, beliefs, and experiences will be 
reflected in the social order that exists behind bars. As 
we noted in the last chapter, the past three decades have 
seen incarceration rates of women and minority groups 
rise sharply. Furthermore, the arrest patterns 
of inmates have changed over that time ee 
period. A prisoner today is much more s 
likely to have been incarcerated on - 
a drug charge or immigration vio- 

lation than was the case in the 

1980s. Today’s inmate is also 


more likely to behave violently 


BERR Bea, 

ast Say 

i Yh "e, 
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rt 
One of the most 


amazing 


behind bars—a situation that : prisons: IS a, they 


described by Donald 

Prisonization 
Clemmer in his classic aE 
The socialization process through 
which a new inmate learns the 
accepted norms 

and values of the prison 


population. 


194.0 work, The Prison 
Community, the process 
of prisonization—or 
adaptation to the prison 
culture—advances as the 
inmate gradually understands what consti- 
on tutes acceptable behavior in the insti- 


+ : 
*e, tution. Generally, such norms and 
6 


S values are defined not by prison 
officials but by other inmates.° 


In studying prisonization, 


two areas: how prisoners change 


their behavior to adapt to life 


thi | Ings about A criminologists have focused on 


willbe addressed shortly. ‘work’ at al pt 5 behind bars, and how life behind 

In recent years, the most e bars has changed because of 
significant demographic change —DONALD RAY CRESSEY, wt inmate behavior. Sociologist John 
in the prison population involves *,, | AMERICAN PRISON EXPERT aM Irwin has identified several patterns 
age. Although the majority of inmates “4,, iy due Le of inmate behavior, each one driven by 


are still under thirty-four years old, the 

number of state and federal prisoners over 
the age of forty has increased by about 170,000 in the 
last decade alone.* Several factors have contributed 
to this upsurge, including “get tough on crime” mea- 
sures that impose mandatory sentences (discussed in 
Chapter 11), high rates of recidivism, higher levels of 
murder and sex crimes committed by older offend- 
ers, and the aging of the U.S. population as a whole.® 
(CAREER TIP: Given that older inmates experience more 
health problems than younger ones, prisons and jails are 
now housing more people with medical issues than in the 
past. As a result, registered nurses are in high demand in 


the corrections system.) 


ADAPTING TO 
PRISON SOCIETY 


On arriving at prison, each convict attends an orienta- 
tion session and receives a “Resident's Handbook.” 
The handbook provides information such as meal 
and official count times, disciplinary regulations, and 
visitation guidelines. The norms and values of the 
prison society, however, cannot be communicated 


by the staff or learned from a handbook. As first 


a% F st 
""Cnnneomnanat®®* 


the inmate’s personality and values: 
1. Professional criminals adapt to prison by “doing 
time.” In other words, they follow the rules and 
generally do whatever is necessary to speed up 


their release and return to freedom. 


i) 


Some convicts, mostly state-raised youths 

or those frequently incarcerated in juvenile 

detention centers, are more comfortable inside 

prison than outside. These inmates serve time by 

“jailing,” or establishing themselves in the power 

structure of prison culture. 

3. Other inmates take advantage of prison resources 
such as libraries or drug treatment programs by 
“gleaning,” or working to improve themselves to 
prepare for a return to society. 

4. Finally, “disorganized” criminals exist on the 

fringes of prison society. These inmates may have 

mental impairments or low levels of intelligence 
and find it impossible to adapt to prison culture 


on any level.? 


The process of categorizing prisoners has a theoretical 
basis, but it serves a practical purpose as well, allow- 
ing administrators to reasonably predict how different 


inmates will act in certain situations. An inmate who 
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is doing time generally 
Deprivation Model 
A theory that inmate aggression 
is the result of being deprived of 
freedom, consumer goods, sex, 
and other staples of life outside 
the institution. 


does not present the same 
security risk as one who is 


jailing. 
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_éHOW VIOLENT 
ARE PRISONS? — 


“an 
ads be 


Prisons and jails are cetns places to i as much of 
prison culture is predicated on violence. One observer 
calls the modern institution an “unstable and violent 
jungle.”® Prison guards use the threat of violence (and, 
at times, its reality) to control the inmate population. 
Sometimes, the inmates strike back. Each year, federal 
correctional officers are subjected to approximately 80 
assaults and 1,500 less serious attacks such as shoving 
and pushing.? Among the prisoners, violence is used to 
establish power and dominance. 

On occasion, this violence leads to death. About 
fifty-five inmates in state prisons and twenty-five 
inmates in local jails are murdered by fellow inmates 
each year.’° (Note, though, that this homicide rate is 
lower than the national average.) With nothing but 
time on their hands, prisoners have been 
known to fashion deadly weapons out of 
everyday items such as toothbrushes and 


mop handles. 


VIOLENCE IN 
PRISON CULTURE 


Until the 1970s, prison culture 
emphasized “noninterference” and 
did not support inmate-on-inmate 

violence. Prison “elders” 
igi would themselves pun- 


ish any of their peers who 


showed a tendency toward assault- 
ing fellow inmates. Today, in con- 
trast, violence is used to establish 
the prisoner hierarchy by separat- 


ing the powerful from the weak. 
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Humboldt State University’s Lee H. Bowker has iden- 


tified several other reasons for violent behavior: 


e It provides a deterrent against being victimized, as 
a reputation for violence may eliminate an inmate 
as a target of assault. 

e Itenhances self-image in an environment 
that does not respect other attributes, such 
as intelligence. 

In the case of rape, it gives sexual relief. 
It serves as a means of acquiring material goods 


through extortion or outright robbery." 


The deprivation model can be used to explain the 
high level of prison violence. According to this model, 
the stressful and oppressive conditions of prison life 
lead to aggressive behavior on the part of inmates. 
Prison researcher Stephen C. Light found that when 
conditions such as overcrowding worsen, inmate mis- 
conduct often increases.'* In these circumstances, the 
violent behavior may not have any express purpose—it 


may just be a means of relieving tension.’ 


RIOTS 


The deprivation model is helpful, though less convinc- 
ing, in searching for the roots of collective violence. As 


far back as the 1930s, sociologist Frank Tannenbaum 


A corrections official displays a set of homemade knives, also known 
as shivs, made by inmates at the Attica Correctional Facility in Attica, 
New York. What are some of the reasons that violence flourishes 
behind bars? (AP Photo/David Duprey/iStockphoto.com) 


rc 
I’ve seen seven 


stabbings, 
about siz DASHINGS, 


and three self-mutilations. 


Ba 
Two hangings, 


one attempted hanging, any 


number of OVEFAOSEeS. 


And that’s only me,in Just 
seventy days. ?’ 


—ANONYMOUS JAIL INMATE 


noted that harsh prison conditions can cause tension 
to build among inmates until it eventually explodes in 
the form of mass violence.'* Living conditions among 
prisons are fairly constant, however, so how can the 
seemingly spontaneous outbreak of prison riots be 
explained? 

Researchers have addressed these inconsistencies 
with the concept of relative deprivation, a theory that 
focuses on the gap between what is expected in a certain 
situation and what is achieved. Criminologist Peter C. 
Kratcoski has argued that because prisoners enjoy such 
meager privileges to begin with, any further depriva- 
tion can spark disorder.’ A number of criminologists, 
including Bert Useem in his studies made in the wake of 
a major riot at the Penitentiary of New Mexico in 1980, 
have noted that collective violence occurs in response 
to heightened measures of security at corrections facili- 
ties.'© Thus, the violence occurs in response to an addi- 
tional reduction in freedom for inmates, who enjoy very 
little freedom to begin with. 

Riots, which have been definedas situations in which 
a number of prisoners are beyond institutional control 
for a significant amount of time, are relatively rare. 
Because of their explosive nature and potential for high 
casualties, however, riots have a unique ability to focus 
public attention on prison conditions. The collective 


violence that took place in 1971 at the Attica Correctional 


Facility in upstate New 
York has been described 


as a turning point in the 


Relative Deprivation The 
theory that inmate aggression 
occurs when freedoms and services 
that the inmate has come to 
accept as normal are decreased or 
eliminated. 


history of American cor- 
rections. The subject of 
intense media scrutiny, 
this riot alerted citizens 
to deteriorating living conditions in correctional facili- 


ties and spurred the prisoners’ rights movement.’? 


ISSUES OF RACE 
AND ETHNICITY 


Race plays a major role in prison life, and prison vio- 
lence is often an outlet for racial tension. Prison popu- 
lations have changed over the past three decades, with 
African Americans and Hispanics becoming the major- 
ity in many penal institutions. Consequently, issues of 
race and ethnicity have become increasingly important 


to prison administrators and researchers. 


Separate Worlds As early as the 1950s, researchers 
were noticing different group structures in inmate life. At 
that time, for example, prisoners at California’s Soledad 
Prison informally segregated themselves according to 
geography as well as race: Tejanos (Mexicans raised in 
Texas), Chicanos, blacks from California, blacks from the 
South and Southwest, and the majority whites all formed 
separate social worlds.'® 

Leo Carroll, professor of sociology at the University 
of Rhode Island, has written extensively about how 
today’s prisoners are divided into hostile groups, with 
race determining nearly every aspect of an inmate’s life, 
including friends, job assignments, and cell location.’'9 
Carroll’s research has also shown how minority groups 
in prison have seized on race to help form their prison 


identities.?° 


Prison Segregation Severe overcrowding has 
only worsened racial tensions in the American prison 
system. Several years ago, more than two thousand 
African American and Hispanic inmates at the Pitchless 
Detention Center in Castaic, California, battled each 
other for several hours, leaving one dead and fifty 
injured. Corrections officials responded by separat- 


ing black and Hispanic inmates. Only a year earlier, 
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the United States Supreme 
Court had struck down the 
Department 


Prison Segregation 
The practice of separating 

inmates based on a certain 
characteristic, such as 

age, gender, type of crime 

committed, or race. 


California 
of Corrections’ unwrit- 
ten policy of prison 


Prison Gang’ A group of segregation, under which 
inmates who band together 
within the corrections system 
to engage in social and 


criminal activities. 


prisoners were placed only 
with those of similar race 
or ethnicity for their first 
sixty days of incarceration. 
The Supreme Court held that such a practice was uncon- 
stitutional and might even contribute to race-based 
violence by reinforcing the idea that members of differ- 
ent racial groups pose a threat to one another.” 

The Supreme Court, however, did, leave prison 
officials with an out. They can still segregate prisoners 
in an “emergency situation.”** Most observers, includ- 
ing the local branch of the American Civil Liberties 
Union, agreed that the situation at the Pitchless 
Detention Center qualified as an emergency. Even so, 
segregation proved to be only a short-term remedy for 
the Los Angeles County jails. A week later, Hispanic 
inmates threw bunk beds and other items at their 
African American counterparts in a dayroom in the 
nearby Los Angeles Men’s Central Jail, sparking a dis- 
turbance that resulted in the death of a black inmate. As 
one observer pointed out, racial segregation “will never 


solve the underlying problems in L.A. County’s jails.”?° 


PRISON GANGS AND 
SECURITY THREAT 
GROUPS (STGs) 


In many instances, racial and ethnic identification is the 
primary focus of the prison gang—a clique of inmates 
who join together in an organizational structure. Gang 
affiliation is often the cause of inmate-on-inmate vio- 
lence. Folsom State Prison, discussed in the opening 
of this chapter, is plagued by a variety of gangs such as 
the Mexican Mafia, comprised of U.S.-born inmates of 
Mexican descent, and their enemies, a spinoff organi- 
zation called Nuestra Familia. 

In part, the prison gang is a natural result of life in 
the modern prison. As one expert says of these gangs: 


Their members have done in prison what many people do 


elsewhere when they feel personally powerless, threatened, 
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and vulnerable. They align themselves with others, organize 
to fight back, and enhance their own status and control 
through their connection to a more powerful group.*4 


In addition to their important role in the social struc- 
ture of corrections facilities, prison gangs participate in 
a wide range of illegal economic activities within these 
institutions, including prostitution, drug selling, gam- 
bling, and loan sharking. A study released in 2011 by 
Alan J. Drury and Matt DeLisi of Iowa State University 
found that gang members were even more likely to be 
involved in prison misconduct than those offenders 


who had been convicted of murder.”° 


The Prevalence of Prison Gangs Recent 
research places the rate of gang membership at 11.7 
percent in federal prisons, 13.4 percent in state pris- 
ons, and 15.6 percent in jails.2° When the National Gang 
Crime Research Center surveyed prison administrators, 
however, almost 95 percent said that gang recruitment 
took place at their institutions, so the overall prevalence 
of gangs is probably much higher.*? Los Angeles correc- 
tions officials believe that eight out of every ten inmates 
in their city jails are gang affiliated. 
In many instances, prison gangs are exten- 

sions of street gangs. Indeed, investigators 


believe that leaders of the Mexican Mafia 


put out a contract for (“green lighted”) 
the violence in the Los Angeles 
jails discussed earlier in retal- 
iation for an attack that 
took place on the city 
streets. Although 


or any oth 
gang? (Ma 
ZUMA Press) 


the stereotypical gang is composed of African Americans 
or Hispanics, the majority of large prisons also have 
white, or “Aryan,” gangs. One of the larger federal capital 
prosecutions in U.S. history, involving thirty-two counts 
of murder, focused on a major prison gang known as the 


Aryan Brotherhood (see the photo on the previous page). 


Combating Prison Gangs In their efforts to combat 
the influence of prison gangs, over the past decade cor- 
rections officials have increasingly turned to the security 
threat group (STG) model. Generally speaking, an STG 
is an identifiable group of three or more individuals who 
pose a threat to the safety of other inmates or members of 
the corrections community.?® 

About two-thirds of all prisons have a correc- 
tional officer who acts as an STG coordinator.?9 This 
official is responsible for determining groups of indi- 
viduals (not necessarily members of a prison gang) that 
qualify as STGs and taking appropriate measures. In 
many instances, these measures are punitive. Prison 
officials, for example, have reduced overall levels of 
violence significantly by putting gang members in soli- 
tary confinement, away from the general prison popu- 
lation. Treatment philosophies also have a place in 
these strategies. New York corrections administrators 
have increased group therapy and anger-management 
classes for STGs, a decision they credit for low murder 


rates (one a year) in their state prisons.°° 
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When the first women’s prison in the United States 
opened in 1839 on the grounds of New York’s Sing Sing 
institution, the focus was on rehabilitation. Prisoners 
were groomed for a return to society with classes on 
reading, knitting, and sewing. Early women’s refor- 
matories had few locks or bars, and several contained 
nurseries for the inmates’ young children. Today, the 
situation has changed dramatically. “Women’s institu- 
tions are literally men’s institutions, only we pull out 
the urinals,” remarks Meda Chesney-Lind, a crimi- 


nologist at the University of Hawaii.?? Given the dif- 


SONS Se ~.. 


ferent circumstances 

Security Threat Group 
(STG) A group of three or more 
inmates who engage in activity 
that poses a threat to the safety of 
other inmates or the prison staff. 


surrounding male and 
female incarceration, 
this uniformity can have 
serious consequences 
for the women impris- 


oned in this country. 


CHARACTERISTICS OF 
FEMALE INMATES 


Male inmates outnumber female inmates by approximately 
thirteen to one, and there are only about 170 women’s cor- 
rectional facilities in the United States.?? Consequently, 
most research concerning the American corrections sys- 
tem focuses on male inmates and men’s prisons. 

Enough data exist, however, to provide a useful 
portrait of women behind bars. Female inmates are 
typically low income and undereducated, and have a 
history of unemployment. Like male inmates, female 
prisoners are disproportionately African American, 
although the percentage of white female inmates has 
increased over the past two decades. Female offenders 
are much less likely than male offenders to have com- 
mitted a violent offense. Particularly in federal prisons, 
most are incarcerated for a nonviolent drug or property 
crime (see Figure 14.2 on the next page). 


A History of Abuse The single factor that most 
distinguishes female prisoners from their male counter- 
parts is a history of physical or sexual abuse. A self- 
reported study conducted by the federal government 
indicates that 55 percent of female jail inmates have been 
abused at some point in their lives, compared with only 
13 percent of male jail inmates.** Fifty-seven percent 
of women in state prisons and 40 percent of women in 
federal prisons report some form of past abuse. Both 
these figures are significantly higher than those for male 
prisoners.*4 Health experts believe that these levels of 
abuse are related to the significant amount of drug and/or 
alcohol addiction that plagues the female prison popula- 
tion, as well as to the mental illness problems that such 


addictions can cause or worsen.°5 


Other Health Problems In fact, about 25 percent 


of women in state prisons have been diagnosed with 
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serious mental disorders 
such as post-traumatic 
stress disorder (PTSD), 


; : — 
depression, and 2p . See 
stance abuse. PTSD, in PH 
; : : tee 
particular, is found in 2 
women who have experi- : 
enced sexual or physical a 
abuse.°© Furthermore, 
more women than men Po 
enter prisons and jails ee 
with health problems ae 
to higher instances eri 
due to hig ie 
of poverty, inadequate bee 
health care, and sub- Sources: Bureau of Justice Statistics, Sourcebook of Criminal Justice, 3d ed. (Washington, D.C.: 
stance abuse 37 | U.S. Department of Justice, 2003), Table 6.56, page 519; Bureau of Justice Statistics, Profile of Jail 
; | Inmates, 2002 (Washington, D.C.: Department of Justice, July 2004), Table 4, page 4; and Bureau of 
Women prison- Justice Statistics, Prisoners in 2009 (Washington, D.C.: U.S. Department of Justice, December 


Appendix table 17a, page 31. 


ers are 50 percent more 
likely than men to be HIV 
positive and are at sig- 
nificantly greater risk for 
lung cancer. They also have high rates of breast and 
cervical cancer.*® The health risks and medical needs 
are even higher for the 5 percent of the female prison 
population who enter the correctional facility while 
pregnant. One study estimates that 20 to 35 percent of 
women inmates visit the infirmary each day, compared 


with 7 to 10 percent of male inmates.29 


THE MOTHERHOOD PROBLEM 


Drug and alcohol use within a women’s prison can be 
a function of the anger and depression many inmates 
experience due to being separated from their children. 
An estimated seven out of every ten female prisoners 
have at least one minor child, and many of these moth- 
ers face the potential termination of parental rights on 
release.4° Given the scarcity of women’s correctional 
facilities, inmates are often housed at great distances 
from their children. One study found that almost two- 
thirds of women in federal prison are more than five 
hundred miles from their homes." 

Further research indicates that an inmate who 
serves her sentence more than fifty miles from her 
residence is much less likely to receive phone calls or 


personal visits from family members. For most inmates 
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and their families, the costs of staying in touch are too 


high.4? This kind of separation can have serious con- 
sequences for the children of inmates. When a father 
goes to prison, his children are likely to live with their 
mother. When a mother is incarcerated, however, her 
children are likely to live with other relatives or, in 
about 11 percent of the cases, be sent to foster care.4° 
Only six states—California, Indiana, Nebraska, New 
York, Ohio, and Washington—provide facilities where 
inmates and their infant children can live together, and 
even in these facilities nursery privileges usually end 


once the child is eighteen months old. 


VIOLENCE IN 
WOMEN’S PRISONS 


There are no federal maximum- or medium-security 
women’s prisons. Any female inmate who requires a 
high level of security is housed in a special unit of a 
men’s prison. This does not mean, of course, that wom- 
en’s prisons are free of violence. Compared with men’s 
prisons, women’s prisons have extremely low levels of 
race-based, gang-related physical aggression. Indeed, 
serious physical violence, particularly assaults involving 


weapons, is infrequent in women’s correctional facili- 


Mark Stahl/iStockphoto.com 


What are some factors that distinguish female 
inmates, such as those pictured here at a women’s 
prison in Gatesville, Texas, from their male counter- 
parts? (Andrew Lichtenstein/Corbis/Sygma) 


ties.44 This is not to say that female inmates are better 
behaved than male inmates. In many instances, officials 
at women’s prisons report more “incidents,” or petty 
offenses such as insubordination, verbal abuse of other 
inmates, and stealing, than their counterparts at male 
facilities.45 The same is true of sexual misconduct. 
Extensive research conducted by Nancy Wolff, 
a professor of urban studies at New Jersey's Rutgers 
University, and several colleagues indicates that the rate 
of inmate-on-inmate sexual victimization is four times 
higher for women than for men in prison. Most of the 
episodes, however, involve abusive sexual contacts such 


as unwanted touching rather than sexual assault or rape.4° 


éHOW DO 
Wo) 


Under model circumstances, the presence of correc- 


tional officers—the standard term used to describe 


prison guards—would moderate the levels of violence 
in American correctional institutions. To a large extent, 
this is indeed the case; without correctional officers, 
the prison would be a place of anarchy. But in the highly 
regulated, oppressive environment of the prison, cor- 
rectional officers must use the threat of violence, if not 
actual violence, to instill discipline and keep order. 
Thus, the relationship between prison staff and inmates 
is marked by mutual distrust. Consider the two follow- 
ing statements, the first made by a correctional officer 
and the second by a prisoner: 

[My job is to] protect, feed, and try to educate scum who 

raped and brutalized women and children. . . who, if I 

turn my back, will go into their cell, wrap a blanket around 

their cellmate’s legs, and threaten to beat or rape him if 

he doesn’t give sex, carry contraband, or fork over radios, 


money, or other goods willingly. And they'll stick a shank in 
me tomorrow if they think they can get away with it.47 


The pigs in the state and federal prisons . . . treat me so 


violently, I cannot possibly imagine a time I could ever have 
anything but the deepest, aching, searing hatred for them. | 
can't begin to tell you what they do to me. If I were weaker by 
a hair, they would destroy me.48 


It may be difficult for an outsider to understand the 
emotions that fuel such sentiments. French philoso- 
pher Michel Foucault points out that discipline, both 
in prison and in the general community, is a means of 
social organization as well as punishment.*? Discipline 


is imposed when a person behaves in a manner that 


means Doing so forces you 
to read actively and to make 
constant choices about 
what is important to 
study and retain. 

Don’t go overboard, 
however. Read a sec- 
tion first without high- 
lighting to get a sense of 
which parts are essential. 
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is contrary to the values of the dominant social group. 
Correctional officers and inmates have different con- 
cepts of the ideal structure of prison society, and as 
the two quotations just cited demonstrate, this conflict 
generates intense feelings of fear and hatred, which 


often lead to violence. 


RANK AND DUTIES OF 
CORRECTIONAL OFFICERS 


After local officials shut down the Montague County 
(Texas) Jail several years ago because it had become 
something of an “Animal House” behind bars, much 
of the blame fell on the custodial staff. Security at the 
facility had become lax, to put it mildly. With little 
interference, inmates were allowed to have sex with 
their girlfriends, bring in comfortable furniture from 
home, take drugs, and chat on cell phones. To avoid 
such problems, corrections facilities generally pro- 
vide their employees with clearly delineated ranks and 
duties. The custodial staff at most prisons, for example, 
is organized according to four general ranks—captain, 
lieutenant, sergeant, and officer. In keeping with the 
militaristic model, captains are primarily administra- 
tors who deal directly with the warden on custodial 
issues. Lieutenants are the disciplinarians of the prison, 
responsible for policing and transporting the inmates. 
Sergeants oversee platoons of officers in specific parts 
of the prison, such as various cell blocks or work spaces. 
Lucien X. Lombardo, professor of sociology and 
criminal justice at Old Dominion University, has 
identified six general job categories among cor- 


rectional officers: 


1. Block officers. These employees supervise cell 
blocks containing as many as four hundred 
inmates, as well as the correctional officers on 
block guard duty. In general, the block officer is 
responsible for the well-being of the inmates. 

He or she makes sure the inmates do not harm 
themselves or other prisoners and also acts as 
something of a camp counselor, dispensing advice 
and seeing that inmates understand and follow the 
rules of the facility. 


i) 


Work detail supervisors. In many penal institutions, 


the inmates work in the cafeteria, the prison 
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store, the laundry, and other areas. Work detail 
supervisors oversee small groups of inmates as 
they perform their tasks. 


Industrial shop and school officers. These officers 


Co 


perform maintenance and security functions 
in workshop and educational programs. Their 
primary responsibility is to make sure that 
inmates are on time for these programs and do 


not cause any disturbances during the sessions. 


:— 


Yard officers. Officers who work the prison 

yard usually have the least seniority, befitting 

the assignment’s reputation as dangerous and 

stressful. These officers must be constantly 

on alert for breaches in prison discipline or 

regulations in the relatively unstructured 

environment of the prison yard. 

5 Tower guards. These officers spend their entire 
shifts, which usually last eight hours, in isolated, 
silent posts high above the grounds of the facility. 
Although their only means of communication 
are walkie-talkies or cellular devices, the 
safety benefits of the position can outweigh the 
loneliness that comes with the job. 

6. Administrative building positions. Officers who hold 

these positions provide security at prison gates, 

oversee visitation procedures, act as liaisons for 
civilians, and handle administrative tasks such 

as processing the paperwork when an inmate is 


transferred from another institution.5° 


DISCIPLINE 


As Erving Goffman noted in his essay on the “total 
institution,” in the general society adults are rarely 
placed in a position where they are “punished” as a child 
would be.5' Therefore, the strict disciplinary measures 
imposed on prisoners come as something of a shock and 
can provoke strong defensive reactions. Correctional 
officers who must deal with these responses often 
find that disciplining inmates is the most difficult and 
stressful aspect of their job. 

Most correctional officers prefer to rely on the 
“you scratch my back and I'll scratch yours” model 
for controlling inmates. In other words, as long as the 
prisoner makes a reasonable effort to conform to insti- 


tutional rules, the correctional officer will refrain from 
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and 
Technology 


CELL PHONES BEHIND BARS 


Just because Justin Walker was incarcerated, he wasn’t about to stop social networking. Walker, 
serving a thirty-year sentence at the Oklahoma State Penitentiary in Granite for killing a sheriff, took 
several photos of himself with a cell phone. One showed him licking a shank. Another featured 
him smoking a joint while holding a bag of marijuana and a bottle of liquor. Although controversy 

erupted in December 2010 after Walker managed to post these photos on Facebook, his tech- 
nological misconduct was relatively benign. In other, more serious incidents, inmates have 

planned escapes, coordinated drug deals, organized prison riots, and even ordered murders, 


all via cell phone. 


Of course, prison and jail inmates are not allowed to have cell phones. Still, California 
correctional officers confiscated nearly nine thousand of these devices from prisoners 
in 2010, and nearly every corrections facility in the country struggles to keep them out 
of the hands of their inmates. Attempts to combat the problem with cell phone-sniffing 
dogs and “managed access,” which limits the transmission of calls from prison grounds, 


have been only marginally successful in solving the problem. “[Cell phones] are everywhere,” 


complains Maryland prison administrator Carl Harmon. 


THINKING ABOUT CELL PHONES BEHIND BARS 


In recent years, more and more inmates are smuggling smartphones into prisons and jails, thus gaining access to the Internet. 


Why would one security expert say, “The smartphone is the most lethal weapon you can get inside a prison”? 


taking disciplinary steps. Of course, the staff-inmate 
relationship is not always marked by cooperation, and 
correctional officers often find themselves in situations 


where they must use force. 


Legitimate Security Interests Generally, courts 
have been unwilling to put too many restrictions on 
the use of force by correctional officers. Like police 
officers (see Chapter 5), correctional officers are given 
great leeway to use their experience to determine when 
force is warranted. In Whitley v. Albers (1.986),5 the 
Supreme Court held that the use of force by prison 
officials violates an inmate’s Eighth Amendment pro- 
tections only if the force amounts to “the unnecessary 
and wanton infliction of pain.” Excessive force can be 
considered “necessary” if the legitimate security inter- 


ests of the penal institution are at stake. Consequently, 


an appeals court ruled ecramntece eae 


Interests A standard used 

by the U.S. Supreme Court to 
determine when correctional 
officers may use excessive force. 
Such conditions exist when, for 
example, a correctional officer is 
acting in self-defense or to prevent 
an escape. 


that when officers at 
a Maryland prison 
formed an “extraction 
team; + to. remove’ ithe 
leader of a riot from his 
cell, beating him in the 
process, the use of force 
was justified given the 
situation.5° 

In general, courts have found that the legitimate 
security interests of a prison or jail justify the use of force 


when the correctional officer is: 


] Acting in self-defense. 
é Acting to defend the safety of a third person, such 


as a member of the prison staff or another inmate. 
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‘a Upholding the rules 
Malicious and Sadistic 


Standard [fa correctional 
officer’s use of force is found to 
be “malicious and sadistic” — 
that is, mean-spirited or 
designed to cause pain for no 
acceptable reason—then that 
use of force may violate the 
prisoner’s rights. 


of the institution. 
Preventing a crime 
such as assault, 
destruction of 
property, or theft. 
Preventing an escape 


Parole The conditional effort.54 


release of an inmate before his 


or her sentence has expired. In addition, most prisons 


and jails have written poli- 
cies that spell out the situ- 
ations in which their employees may use force against 
inmates. (CAREER TIP: Most high-security prisons also have 
emergency response teams, or ERTs, made up of specially 
trained correctional officers who respond to dangerous situ- 


ations such as riots and other disruptive incidents.) 


The “Malicious and Sadistic” Standard The 
judicial system has not, however, given correctional offi- 
cers total freedom to apply force. In Hudson y. McMillan 
(1992), the Supreme Court ruled that minor injuries 
suffered by a convict at the hands of a correctional officer 
following an argument did violate the inmate’s rights, 
because there was no security concern at the time of the 
incident.55 In other words, the issue is not how much 
force was used, but whether the officer used the force as 
part of a good faith effort to restore discipline or acted 
maliciously and sadistically to cause harm. 

This malicious and sadistic standard has been 
difficult for aggrieved prisoners to meet. In the ten 
years following the Hudson decision, only about 20 
percent of excessive force lawsuits against correctional 


officials were successful.5° 


TEST prep 


When you finish a test early, your first 
instinct may be to hand it in and 
get out of the classroom as quickly 
as possible. It is always a good 
idea, however, to review your 
answers. You may find a mistake 
or an area where some extra 
writing will improve your grade. 
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At any given time, more than 800,000 Americans 
are living in the community on parole, the 
Lo conditional release of a prisoner after a portion 
of his or her sentence has been served. Parole 
allows the corrections system to continue to supervise 
an offender who is no longer incarcerated. As long as 
parolees follow the conditions of their parole, they 
are allowed to finish their terms outside the prison. If 
parolees break the terms of their early release, how- 
ever, they face the risk of being returned to a penal 
institution. 
According to Todd Clear and George F. Cole, parole 


is based on three concepts: 


1. Grace. The prisoner has no right to be given an 
early release, but the government has granted her 


or him that privilege. 


i) 


Contract of consent. The government and the 
parolee enter into an arrangement whereby the 
latter agrees to abide by certain conditions in 


return for continued freedom. 


so 


Custody. Technically, though no longer 
incarcerated, the parolee is still the responsibility 
of the state. Parole is an extension of corrections. 
(Remember that an offender is sentenced to 
probation as an alternative to a prison or jail term, 
while parole is a form of early release for someone 


who has already spent time behind bars.)57 


Because of good-time credits and parole, most 
prisoners do not serve their entire sentence in prison. 
In fact, the average felon serves only about half of the 
term handed down by the court. 


TYPES OF PRISON RELEASE 


Parole, a conditional release, is the most common form 
of prison release. About two-thirds of all inmates who 


leave incarceration do so under the supervision of a 


parole officer.5® The remaining one-third are subject 
to various other release mechanisms. Prisoners receive 
an unconditional release when they have completed the 
terms of their sentence and no longer require incarcer- 
ation or supervision. One form of unconditional release 
is mandatory release (also known as “maxing out”), 
which occurs when an inmate has served the maximum 
amount of time on the initial sentence, minus reduc- 
tions for good-time credits. 

Another, quite rare unconditional release is a 
pardon, a form of executive clemency (forgiveness). The 
president (on the federal level) and the governor (on 
the state level) can grant a pardon, or forgive a con- 
vict’s criminal punishment. Most states have a board 
of pardons—affiliated with the parole board (discussed 
later)—which makes recommendations to the governor 
in cases in which it believes a pardon is warranted. Most 
pardons involve obvious miscarriages of justice, though 
sometimes a governor will pardon an individual to remove 
the stain of conviction from his or her criminal record. 

Certain temporary releases also exist. Some inmates, 
who qualify by exhibiting good behavior and generally 
proving that they do not represent a risk to society, are 
allowed to leave the prison on furlough for a certain 
amount of time, usually between a day and a week. At 
times, a furlough is granted because of a family emer- 
gency, such as a funeral. Furloughs can be particularly 
helpful for an inmate who is nearing release and can use 


them to ease the readjustment period. 


DISCRETIONARY RELEASE 


As you may recall from Chapter 11, corrections systems 
are classified by sentencing procedure—indeterminate 
or determinate. Indeterminate sentencing occurs when 
the legislature sets a range of punishments for particu- 
lar crimes, and the judge and the parole board exer- 
cise discretion in determining the actual length of the 
prison term. For that reason, states with indeterminate 
sentencing are said to have systems of discretionary 
release. Until the mid-1970s, all states and the federal 


government operated in this manner. 


Eligibility for Parole Under indeterminate sen- 
tencing, parole is not a right but a privilege. This 


is a crucial point, as it establishes the terms of the 


relationship between the 

Mandatory Release 
Release from prison that occurs 
when an offender has served the 
full length of his or her sentence, 
minus any adjustments for 

good time. 


inmate and the correc- 
tions authorities dur- 
ing the parole process. 
In Greenholtz v. Inmates 
of the Nebraska Penal 


and Correctional Complex 


Pardon An act of executive 
clemency that overturns a 
conviction and erases mention 
of the crime from the person’s 
criminal record. 


(979),59 the Supreme 


Court ruled that inmates 


Furlough Temporary release 
from a prison. 


do not have a constitu- 


tionally protected right 
Parole Board A body of 


appointed civilians that decides 
whether a convict should be 
granted conditional release before 
the end of his or her sentence. 


to expect parole, thereby 
giving states the freedom 
to set their own stan- 


dards for determining Discretionary 


Release The release of an 
inmate at the discretion of the 
parole board. 


parole eligibility. 

In most states that 
have retained indeter- 
minate sentencing, a 
prisoner is eligible to be considered for parole release 
after serving a legislatively determined percentage 
of the minimum sentence—usually one-half or two- 
thirds—less any good time or other credits. 

Contrary to what is depicted in many films and tele- 
vision shows, a convict does not “apply” for parole. An 
inmate’s case automatically comes up before the parole 
board a certain number of days—often ninety—before 
she or he is eligible for parole. The date of eligibility 
depends on statutory requirements, the terms of the 
sentence, and the behavior of the inmate in prison. 
The board has an eligibility report prepared, which 
provides information on the various factors that must 
be considered in making the decision. The board also 
reviews the case file to acquaint itself with the original 
crime and conducts an interview with the inmate. At 
some point before the eligibility date, the entire board, 
or asubcommittee of the board, votes on whether parole 


will be granted. 


The Parole Board The cumulative efforts of the 
police, the courtroom work group, and corrections 
officials lead to a single question in most cases: When 
should an offender be released? This is a difficult 
question and is often left to the parole board to answer. 
When members of the parole board make what in ret- 


rospect was a mistake, they quickly draw the attention 
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of the media, the public, 
Parole Grant 
Hearing A hearing in which 
the parole board determines 
whether to grant parole. 


and the courts. 
According to the 


American Correctional 
Association, the 
parole board has 


1. To decide which offenders should be placed 


on parole. 


four basic roles: 


2. To determine the conditions of parole and aid in 
the continuing supervision of the parolee. 

Selo discharge the offender when the conditions of 
parole have been met. 

4. Ifa violation occurs, to determine whether parole 


privileges should be revoked.°° 


Most parole boards are small, made up of five to 
seven members. In many jurisdictions, board mem- 
bers’ terms are limited to between four and six years. 
The requirements for board members vary. Nearly half 
the states have no prerequisites, while others require 
a bachelor’s degree or some expertise in the field of 
criminal justice. 

Parole boards are either affiliated with govern- 
ment agencies or act as independent bodies. In the first 
instance, board members are usually members of the 
correctional staff appointed by the state department of 
corrections. In contrast, independent parole boards are 
made up of citizens from the community who have been 
chosen for the post by a government official, usually 
the governor. Because most states with independent 
boards have no specific criteria for the members, crit- 
ics believe that these boards tend to be politicized by the 
appointment of members—who have limited knowledge 
of the criminal justice system—as a return for political 


favors. 


The Parole Hearing In a system that uses discre- 
tionary parole, the actual release decision is made at a 
parole grant hearing. During this hearing, the entire 
board or a subcommittee reviews relevant information 
on the convict. Sometimes, but not always, the offender 
is interviewed. Because the board members have only 
limited knowledge of each offender, key players in the 
case are often notified in advance of the parole hearing 


and asked to provide comments and recommenda- 
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tions. These participants include the sentencing judge, 
the attorneys at the trial, the victims, and any law 
enforcement officers who may be involved. After these 
preparations, the typical parole hearing itself is very 
short—usually lasting just a few minutes. (CAREER TIP: 
Often, parole boards rely on institutional parole assistants 
to gather and summarize background information about 
inmates up for parole. These paraprofessionals also guide 
inmates through the parole hearing procedure.) 

If parole is denied, the entire process is replayed at 
the next “action date,” which depends on the nature of 
the offender’s crimes and all relevant laws. This process 
can continue for long periods of time. On September 
2, 2009, for example, Susan Atkins had her eighteenth 
parole hearing (see the photo below). In 1969, Atkins, 
a follower of Charles Manson, stabbed pregnant actress 


Sharon Tate sixteen times and wrote out the word “PIG” 


= Senet Sees ISR 


Given Susan Atkins’s medical problems and her 

age, do you feel she should have been granted 
“compassionate parole” by the state of California? Or 
do you believe that some crimes are so horrific that 
the offender should never be given parole? (AP Photo/ 


California Department of Corrections and Rehabilitation) 


Alexander Raths/iStockphoto 


on a door using Tate’s blood. Forty years { ; 
Atkins asked for ry 


“compassionate parole” 


later, 


from the California correc- 
tions system because she 
was dying of brain cancer. 
Atkins had been a model 
prisoner, and a psy- 
chiatric report stated 
that she would pose no 
immediate threat to the 
community if released. 
Nonetheless, Atkins’s 
last parole attempt was unsuccessful, and on September 
24, 2009, at age sixty-one, she died at the Central 
California Women’s Facility. (Manson himself has been 
denied parole eleven times and has stated that he does 
not want to be released.) In some states, the parole board 
is required to give written reasons for denying parole, 
and some jurisdictions give the inmate, prosecution, or 


victims the option to appeal the board’s decision. 


PAROLE SUPERVISION 


The term parole has two meanings. The first, as we have 
seen, refers to the establishment of a release date. The 
second relates to the continuing supervision of con- 


victed felons after they have been released from prison. 


Conditions of Parole Many of the procedures and 
issues of parole supervision are similar to those of pro- 
bation supervision. Like probationers, when parolees 
are granted parole, they are placed under the supervi- 
sion of correctional officers and must follow certain 
conditions. Some of these conditions are fairly uni- 
form. All parolees, for example, must comply with the 
law, and they are generally responsible for reporting to 
their parole officer at certain intervals. The frequency 
of these visits, along with the other terms of parole, is 
spelled out in the parole contract, which sets out the 
agreement between the state and the paroled offender. 
Under the terms of the contract, the state agrees to 
release the inmate under certain conditions, and the 
future parolee agrees to follow these conditions. 

Each jurisdiction has its own standard parole 


contract, although the parole board can add specific 


ly ee 
cede | Johnny plus alcohol 


plus women 


equals 
trouble ” 


¥ —EXCERPT FROM PAROLE REPORT 
ON JOHNNY ROBERT EGGERS, WHO 
WAS RELEASED ON PAROLE FIVE 
DIFFERENT TIMES BEFORE STABBING 
A YOUNG WOMAN TO DEATH 


Parole Contract 

An agreement between the state 
and the offender that establishes 
the conditions under which the 
latter will be granted parole. 


Parole Revocation 

The process of withdrawing parole 
and returning the parolee to 
prison. 


provisions if it sees the need. 
Besides common restrictions, 
such as no illegal drug use, no 
association with known felons, 
and no change of address without notifying authorities, 
parolees have on occasion been ordered to lose weight and 
even to undergo chemical castration. Professional football 
player Michael Vick, who recently spent eighteen months 
in federal prison for running a pit bull fighting operation 
in Virginia, was prohibited from owning a dog as a condi- 


tion of his early release. 


Parole Officers The correctional agent assigned the 
responsibility of supervising parolees is the parole offi- 
cer. In many respects, the parole officer’s relationship 
with the parolee mirrors that of the probation officer 
and the probationer (see Chapter 12). In fact, many 
municipal and state departments of corrections combine 
the two posts to create probation/parole officers. Parole 
officers are required to enforce the conditions of parole 
and initiate revocation hearings when these conditions 
are not met. Furthermore, a parole officer is expected to 
help the parolee readjust to life outside the correctional 
institution by helping her or him find a place to live and 
a job, and seeing that she or he receives any treatment or 


rehabilitation that may be necessary. 


Parole Revocation If convicts follow the condi- 
tions of their parole until the maximum expiration date, 
or the date on which their sentence ends, then they are 
discharged from supervision. A large number—about 
38 percent—return to incarceration before their maxi- 
mum expiration date, most because they were con- 
victed of a new offense or had their parole revoked 
(see Figure 14.3 on the following page). Parole 
revocation is similar in many aspects to probation revo- 


cation. If the parolee commits a new crime, then a return 
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Figure 14.3 Terminating Parole 


As you can see, about half of all parolees successfully complete their 
terms of parole. The rest are either returned to incarceration or have 
their supervision terminated administratively for a variety of reasons, 
including disappearance, transfer to another jurisdiction, or death. 
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to prison is very likely. If, however, the individual breaks 
a condition of parole, known as a technical violation, the 
parole authorities have discretion as to whether revoca- 
tion proceedings should be initiated. An example of a 
technical violation would be failure to report a change in 
address to parole authorities. As with probation revoca- 
tion, many observers believe that parolees who commit 
technical violations should not be imprisoned, as they 


have not committed a crime. 


> : 
Sa 


lengthy crimi- 
nal history and was serving three consecutive life 
sentences for a series of armed robberies, the 
Massachusetts Parole Board decided that he deserved 
to be granted parole. Unfortunately, on December 

26, 2010, just a year after 


Prisoner Reentry A his early release, Cinelli 


corrections strategy designed to 
prepare inmates for a successful 
return to the community. 


fatally shot Woburn police 
officer John Maguire dur- 
ing a failed attempt to rob 
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a jewelry store. Ex-inmates such as Cinelli 
(who also died in the shootout) and the 
troubles they bring with them present a 
crucial challenge for the criminal justice 


system. 
Each year, more than 700,000 per~ 


sons leave prison and return to the commu- 
nity. What steps can be taken to lessen the 
possibility that these ex-convicts 

will continue to harm society fol- 

lowing their release? Efforts to 

answer that question have focused on pro- 
grams that help inmates make the transition 
from prison to the “outside.” In past years, 
these programs would have come under the 
general heading of “rehabilitation,” but 
today corrections officials and criminolo- 
gists refer to them as part of the strategy of 
prisoner reentry. The concept of reentry has 
many different meanings among corrections 
experts. For our purposes, keep in mind the 
words of Joan Petersilia of the University of California 
at Irvine, who defines reentry as encompassing “all 
activities and programming conducted to prepare ex- 
convicts to return safely to the community and to live as 


”61 Tn other words, whereas rehab is 


law abiding citizens. 
focused on the individual offender, reentry encompasses 
the released convict’s relationship with society. (CAREER 
TIP: Organizations such as the Fortune Society, which 
operates out of New York City, provide aid for ex-inmates 
who may be struggling after release. These entities rely on 
reentry counselors to help ex-convicts deal with issues such 


as substance abuse, anger management, and joblessness.) 


BARRIERS TO REENTRY ~ 


Perhaps the largest obstacle to successful prisoner 
reentry is the simple truth that life behind bars is 
very different from life on the outside. As one inmate 
explains, the “rules” of prison survival are hardly com- 
patible with good citizenship: 

An unexpected smile could mean trouble. A man in uniform 


was not a friend. Being kind was a weakness. Viciousness 
and recklessness were to be respected and admired.®? 


The prison environment also insulates inmates. They 


are not required to make the day-to-day decisions that 


characterize a normal existence beyond prison bars. 
Depending on the length of incarceration, a released 
inmate must adjust to an array of economic, technologi- 
cal, and social changes that took place while she or he 
was behind bars. Common acts such as using an ATM or 
pumping gas may be completely alien to someone who 


has just completed a long prison term. 


Life Challenges A number of other obstacles ham- 
per reentry efforts. Housing can be difficult to secure, 
as many private property owners refuse to rent to 
someone with a criminal record, and federal and state 
laws restrict public housing options for ex-convicts. A 
criminal past also limits the ability to find employment, 
as does the lack of job skills of someone who has spent a 
significant portion of his or her life in prison. 

Felix Mata, who works with ex-convicts in 
Baltimore, Maryland, estimates that the average male 
prisoner returning to that city has only $50 in his 
pocket; owes $8,000 in child support; and has no means 
of transportation, no place to live, and no ability to gain 
employment. At best, most ex-prisoners cannot expect 
to earn more than $10,000 annually the first few years 
after being released.© In addition, one study concluded 
that as many as one in five Americans leaving jail or 


prison is seriously mentally ill.64 


Recidivism Rates It should come as no surprise 
that successful reentry is difficult to achieve for many 
offenders. Research conducted by the Bureau of Justice 
Statistics found that 67.5 percent of ex-prisoners are 
rearrested and 51.8 percent are returned to prison or 
jail within three years of their release dates.°5 These 
figures highlight the problem of recidivism among 


those released from incarceration. 


POSITIVE REINFORCEMENT 
ON PAROLE 


To help prepare prisoners for life on the outside, most 
American prisons and jails offer educational and coun- 
seling programs for inmates. For example, more than 
three-quarters of all prisons make available prerelease 
life skills classes, and many more provide counsel- 
ing in areas such as drug and alcohol dependence, 


psychiatric health, and parenting and child rearing.©° 


(CAREER TIP: A typical life 

skills class includes top- Work Release Program 
Temporary release of convicts 

from prison for purposes of 


employment. 


Halfway House a 
community-based form of early 
release that places inmates in 
residential centers and allows them 
to reintegrate with society. 


ics such as finding and 
keeping a job, locating a 
residence, understand- 
ing family responsibili- 
ties, and budgeting. Most 
prison teachers are either 
corrections employees 
who have obtained the necessary certification or civilians 
with teaching credentials and previous career experience.) 
After release, however, former inmates often find it dif- 
ficult to continue with educational programs and coun- 
seling as they struggle to readjust to life outside prison. 
Corrections officials do have several options in 
helping certain parolees—usually low-risk 
offenders—find employment and a place to live during 
the supervision period. Nearly a third of correctional 
facilities offer work release programs, in which pris- 
oners nearing the end of their sentences are given 
permission to work at paid employment in the com- 
munity.°7 Inmates on work release must either return 
to the correctional facility in the evening or live in com- 
munity residential facilities known as halfway houses. 
These facilities, also available to other parolees 
and those who have finished their sentences, are often 
remodeled hotels or private homes. They provide a less 
institutionalized living environment than a prison or 
jail for a small number of offenders (usually between 
ten and twenty-five). Halfway houses can be tailored to 
the needs of the former inmate. Many communities, for 
example, offer substance-free transitional housing for 
those whose past criminal behavior was linked to drug 


or alcohol abuse. 


THE SPECIAL CASE 
OF SEX OFFENDERS 


Studies on the impact of reentry programs consis- 
tently show that they are beneficial, especially if they 
are initiated before the convicts leave incarceration. 
Despite these data, one group of wrongdoers has 
consistently been denied access to the programs: sex 
offenders. The eventual return of these prisoners to 
society causes such high levels of community anxiety 


that the criminal justice system has not yet figured out 
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SG 


what to do with them. (A recent 
Gallup poll found that 66 per- 
cent of the respondents were “very 
concerned” about child molesters, 
compared with 52 percent who 
expressed such concern about vio- 
lent crime and 36 percent about 
terrorism.°9) 

Part of the problem is that 
efforts to reform sex offenders have 
produced inconsistent results. In 
one of the few long-term studies of the issue, research- 
ers found that sex offenders who took part in therapy 
programs in California were actually more likely to 
reoffend than those who received no treatment what- 
soever.?° Thus, corrections officials are caught between 
public demands for protection from “these monsters” 


and the insistence of medical professionals that sex 


offenders represent a public health problem, albeit 


I don’t care if we 


stomp 


—NEW JERSEY POLITICIAN MIKE HOWELL, 
REFERRING TO A LAW LIMITING WHERE SEX Laws Inthe summer of 1994, 
OFFENDERS ARE ALLOWED TO LIVE 


one without any ready solu- 


tion. Not surprisingly, strate- 


gies to control sex offenders on 


their release from prison have 


frustrated both the public and 


medical professionals. 
Sex Offender Notification 


seven-year-old Megan Kanka 
of Hamilton Township, New 
Jersey, was raped and murdered by a twice-convicted 
pedophile (an adult sexually attracted to children) who 
had moved into her neighborhood after being released 
from prison on parole. The next year, in response 
to public outrage, the state passed a series of laws 
known collectively as the New Jersey Sexual Offender 
Registration Act, or “Megan’s Law.”?' Today, all fifty 


states and the federal government have their own ver- 


JOB DESCRIPTION: 


® Coordinate recreational, educational, and vocational 


counseling, and other programs for residents. Also, maintain 


the security of the house and the residents. 


® Serve as a mediator between the residents and the 


community and as an advocate for the halfway house with 


community groups. 
WHAT KIND OF TRAINING IS REQUIRED? 


@ A bachelor’s degree or master’s degree in social 
work, career counseling, criminal justice, or 
psychology. 


® Also helpful are internships, volunteer work 
with a halfway house, or community service 
work through an agency. 


ANNUAL SALARY RANGE? 
@ $29,390-$45,550. 


For additional information, visit: 
www.michigan.gov/ careers / 
0,1607,7-170-46398-64300-,00.html. 
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Benjamin F. Fink, Jr./Brand X Pictures/Jupiterimages 


sion of Megan’s Law, or a sex offender notification 
law, which requires local law authorities to alert the 
public when a sex offender has been released into the 


community. 


Active and Passive Notification No two sex 
offender notification laws have exactly the same pro- 
visions, but all are designed with the goal of allow- 
ing the public to learn the identities of convicted sex 
offenders living in their midst. In general, the laws 
demand that a paroled sex offender notify local law 
enforcement authorities on taking up residence in a 
state. In Georgia, for example, paroled sex offend- 
ers are required to present themselves to both the 
local sheriff and the superintendent of the public 
school district where they plan to live.”? This registra- 
tion process must be renewed every time the parolee 
changes address. 

The authorities, in turn, notify the community of 
the sex offender's presence through the use of one of 
two models. Under the “active” model, the authorities 
directly notify the community or community represen- 
tatives. This notification often takes the form of bulle- 
tins or posters, distributed and posted within a certain 


distance from the offender’s home. In the “passive” 


model, information on sex offenders is made open and 


available for public scru- 

- Sex Offender 

tiny. All fifty states oper- : ; 
y yy P Notification Law 

Legislation that requires law 

enforcement authorities to notify 

people when convicted sex offenders 


are released into their community. 


ate Web sites that provide 
citizens with data on reg- 
istered sex offenders in 


their jurisdiction. 


Conditions of Release Generally, sex offenders 
are supervised by parole officers and are subject to the 
same threat of revocation as other parolees. Paroled 
child molesters usually have the following conditions of 


release: 


e Must have no contact with children under the age 
of sixteen. 

e Must continue psychiatric treatment. 

e Must receive permission from the parole officers 
to change residence. 

e Must stay a certain distance from schools or parks 
where children are present. 

e Cannot own toys that may be used to lure children. 

e (Cannot have a job or participate in any activity 


that involves children. 


In addition, of course, they are required to register through 
the proper authorities. Today, more than 700,000 regis- 


tered sex offenders live throughout the United States. 


Jetseta Gage, shown here on a poster held by a 
protester in Des Moines, lowa, was kidnapped, 
raped, and murdered by a convicted sex offender. 
How are notification laws designed to prevent 
these sorts of crimes? (AP Photo/Charlie Neibergall/Michael 
Krinke/iStockphoto.com) 
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Learning _ 
Ouicomes 
After studying this chapter, a 
youwillbeableto... 


Describe the child-saving 
movement and its relation- 

_ ship to the doctrine of parens 
patriae. 


List the four major differ- 
ences between juvenile 
courts and adult courts. 


Describe the four primary 
stages of the pretrial juvenile 
justice procedure. 


Explain the distinction 

<> between an adjudicatory 
hearing and a disposition 
hearing. 


Describe the one variable 
that always correlates highly 
with juvenile crime rates. 


Forever Young 


As a boy, Kenneth Young always admired local crack dealer Jacques Bethea, who would 
drive around their Tampa, Florida, neighborhood in a Buick Regal with gold rims. Still a 
ben A boy, just fourteen years old, Young helped Bethea rob four hotels and an office building. 
His job was to grab the cash and disable the security cameras while Bethea held a gun to 
the night clerks’ heads, shouting out orders. For his help, Bethea gave Young $50, a pair 
of Air Jordan sneakers, and a six-pack of Heineken beer. For committing armed robbery, 
Hillsborough County circuit judge J. Rogers Padgett gave Young four life terms in prison. 


Although Young became something of a poster child for lawyers fighting Florida’s harsh 
juvenile sentences, he spent a decade behind bars without hope of an early release. 
Then, hope arrived in the form of a decision by the United States Supreme Court. In May 
2010, the Court ruled that judges could no longer sentence juveniles who commit crimes 
in which nobody is killed to life in prison without the possibility of parole. According to 
Justice Anthony Kennedy, who wrote the majority opinion, state officials must give these 
inmates “some meaningful opportunity to obtain release based on demonstrated matu- 
_ rity. and rehabilitation.” 


“This is great for Kenneth Young,’. said his 
attorney, Paolo Annino, at the time of the 
Supreme Court’s ruling. Indeed, Young had been 
a model prisoner, caring for elderly inmates 
and participating in educational classes. 
Judge Padgett admitted that his original sen- 
tence was overly harsh. Two of the victims in 
the robberies. publicly supported him, 
including one woman who said that 
Young had kept. Bethea from raping — 
her. In December 2010, however, 
Florida governor Charlie Crist, tak- 
_ing advantage of a loophole in the 
Court’s decision, refused to even 
consider early release for Young. 
Curtis Allen, who had prosecuted 
Young ten years earlier, agreed with 
Crist’s hard stand. “l would tell any- yyhat are the arguments for and against giving 

one that | think Mr. Young is very, juvenileseffender Kenneth Young, shown here at 
very dangerous,” Allen said. the age of twenty-three, a chance at being released 
early from his life prison term on parole? (Cira Moro/ 

Laif/Redux) 


(AP Photo/Kelley McCall, Pool 
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The American juvenile 
Parens Patriae A doctrine 
that holds that the state has a 
responsibility to look after the 
well-being of children. 


justice system has been 
both hailed as one of the 
“greatest social inventions 
of modern times” and crit- 
icized for “failing to pro- 
tect either the legal rights of the juvenile offenders or 
the public on whom they prey.”' A difficult question— 
one that will be asked numerous times as defendants 
like Kenneth Young challenge their suddenly uncon- 
stitutional lifetime-without-parole prison sentences 
in court—lies at the heart of the juvenile justice debate: 
Should criminal acts by youths be given the same weight 
as those committed by adults or be seen as “mistakes” 
that can be “corrected” by the state? 

For most of its 110-year history, the system was 
dominated by the latter philosophy. Only recently have 
opposing views summarized by the sound bite “old 
enough to do the crime, old enough to do the time” 
gained widespread acceptance—a change reflected in 
political trends. Since the 1980s, nearly every state has 
updated its laws to make it easier to try juveniles as adults. 
This shift has had a profound impact on a juvenile system 
that generally acts as a “compromise between rehabilita- 
tion and punishment, treatment and custody.”* 

In this chapter, we will discuss the successes and 
failures of this compromise and examine the aspects of the 
juvenile justice system that differentiate it from the crimi- 
nal justice system. As you will see, observers on both sides 
of the rehabilitation versus punishment debate find many 
flaws with the present system. Some have even begun to 
call for its dismantling. Others blame social problems such 
as racism, poverty, and a culture dominated by images of 
violence for creating a system that no government agency 


or policy can effectively control. 


éWHY DO WE 
{AVE Birra 


rehaitr u VE eae 


fe R 


oo 


le. 


.-) 


In a recent poll, almost 60 percent of Americans indi- 


cated that they favored trying violent youths in adult 
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criminal court instead of juvenile courts, which were 
perceived as too lenient.* To a certain degree, such 
opinions reflect a desire to return the focus of the 
American juvenile justice system toward punishment 
and incapacitation, as was the situation at the begin- 
ning of the 1800s. At that time, juvenile offenders were 
treated the same as adult offenders—they were judged 
by the same courts and sentenced to the same severe 
penalties. This situation changed throughout the nine- 
teenth century, as urbanization and industrialization 
created an immigrant underclass that was, at least in the 
eyes of many reformers, predisposed to deviant activity. 
Certain members of the Progressive movement, known 
as the child savers, began to take steps to “save” chil- 
dren from these circumstances, introducing the idea of 


rehabilitating delinquents in the process. 


THE CHILD-SAVING 
MOVEMENT 


In general, the child savers favored the doc- 

trine of parens patriae, which holds that the 

state has not only a right but also a duty to care 
for children who are neglected, delinquent, or in some 
other way disadvantaged. Juvenile offenders, the child 
savers believed, required treatment, not punishment, 
and they were horrified at the thought of placing chil- 
dren in prisons with hardened adult criminals. In 1967, 
then Supreme Court justice Abe Fortas said of the child 
savers: 


They believed that society’s role was not to ascertain whether 
the child was “guilty” or “innocent,” but “What is he, how 


ily 
When our children make 


mistakes, are we going 
to lock them up 


pon throw 


Gabor Izso/iStockphoto.com 


has he become what he is, and what had best be done in his at a table with the other participants rather than 
interest and in the interest of the state to save him from a . : , ° 
f ; ; behind a bench. Because the primary focus of 
downward career.” The child—essentially good, as they saw it— ; 


was made “to feel that he is the object of [the government's] the court was on the child and not the crime, 
care and solicitude,” not that he was under arrest or on trial.5 the judge had wide discretion in disposing of 
each case. 


Child-saving organizations convinced local legislatures Di nol T d nee f 
to pass laws that allowed them to take control of chil- " poe Cae ae ones 


Ai Marv criminal proceedings, “petitions” were issued 
dren who exhibited criminal tendencies or had been P ate 


; instead of “warrants”; the children were not 
neglected by their parents. 
The efforts of the child 


savers culminated with 


“defendants” but “respondents”; they were not 


“found guilty” but “adjudicated delinquent.” 


e Noadversarial relationship. Instead of trying to 
the passage of the Illinois s . < 
‘ . determine guilt or innocence, the parties involved 
Juvenile Court Act in ' ; 
righ, in the juvenile court worked together in the 
1899. The Illinois legisla- a ; 
best interests of the child, with the emphasis on 
ture created the first court ae. 
Bh é rehabilitation rather than punishment. 
specifically for juveniles, eae ; ; 
ec: e Confidentiality. To avoid saddling the child with a 
guided by the principles ner : ; 
criminal past, juvenile court hearings and records 
of parens patriae and based 
were kept sealed, and the proceedings were closed 
on the concepts that chil- . 
to the public. 
dren are not fully respon- 
sible for criminal conduct 


By 1945, every 
and are capable of being state had a juvenile 
rehabilitated.® 


The Illinois Juvenile 


court system mod- 
eled after the first 


Court and those in other Illinois court. For the 


states that followed in its most part, these courts 


path were (and, were able to oper- 


in many cases, ate without interfer- 


remain) drastically ence until the 1960s and 


different from adult courts: the onset of the juvenile 


rights movement. 


AO JUVENILE 
wy DELINQUENCY 


e Nojuries. The matter 
was decided by judges 
who wore regular 
clothes instead of 


black robes and sat 
was established in Illinois, 


the Chicago Bar Association 
described its purpose as, in part, 


The eight teenagers shown here, ranging in to “exercise the same tender solic- 


age from fourteen to eighteen, were charged 
in Polk County, Florida, with battery and 
kidnapping for beating a classmate so badly 
that she suffered a concussion. How might 
proponents of parens patriae suggest 
that authorities deal with these young 
offenders? (Photos Courtesy of Polk County 
Sheriff’s Office/Blent Giiltek/iStockphoto.com) 


itude and care over its neglected 
wards that a wise and loving parent 
would exercise with reference to his 
[or her] own children under similar 
circumstances.”? In other words, the 
state was given the responsibility of 


caring for those minors whose behavior 
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seemed to show that they 
Status Offender A 
juvenile who has been found 
to have engaged in behavior their parents. 
deemed unacceptable for those Ne 
under a certain statutorily 
determined age. 


could not be controlled by 


a result, 
status offenders found 


themselves in the early 


many 


Juvenile Delinquency 
Behavior that is illegal under 
federal or state law that has 
been committed by a person 
who is under an age limit 
specified by statute. 


houses of refuge and 
continue to be placed in 
state-run facilities today. A 
status offense is an act that, 
if committed by a juvenile, 
is considered illegal and grounds for possible state cus- 
tody. The same act, if committed by an adult, does not 
warrant law enforcement action. (See Figure 15.1 below 
for a list of status offenses.) (CAREER TIP: Most states have 
attendance laws that require students to be in school dur- 
ing school hours. These states employ truancy officers to 
enforce such laws by working with parents and investigat- 
ing suspicious patterns of absence.) 

In contrast, juvenile delinquency refers to con- 
duct that would also be criminal if committed by an 
adult. According to federal law and the laws of most 
states, a juvenile delinquent is someone who has not 
yet reached his or her eighteenth birthday, or the age 
of majority, at the time of the offense in question. In 
two states (New York and North Carolina), persons 


aged sixteen are considered adults, and ten other states 


Figure 15.1 Status Offenses 


1. Smoking cigarettes 
2. Drinking alcohol 


3. Being truant (skipping 
school) 


4. Disobeying teachers . 


5. Running away from 
home 


6. Violating curfew 


7. Participating in sexual 
activity 


ZONE 
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THIS IS A 
DRUG FREE 
WEAPON FREE 
ALCOHOL FREE 
TOBACCO FREE 


SCHOOL 


(Georgia, Illinois, Louisiana, Massachusetts, Michigan, 
Missouri, New Hampshire, South Carolina, Texas, and 
Wisconsin) confer adulthood on seventeen-year- olds. 
Under certain circumstances, discussed later in 
this chapter, children below the age of majority can be 
treated as adults for the purposes of prosecution and 
trial. Remember that Kenneth Young was fourteen years 
old when he was tried and sentenced in adult court for 
his role in a series of robberies, described in the open- 


ing to this chapter. 


CONSTITUTIONAL 
PROTECTIONS AND 
THE JUVENILE COURT 


Although the ideal of the juvenile court seemed to offer 
the “best of both worlds” for juvenile offenders, in real- 
ity the lack of procedural protections led to many chil- 
dren arbitrarily being punished not only for crimes but 
for status offenses as well. Juvenile judges were treating 
all violators similarly, which led to many status offend- 
ers being incarcerated in the same institutions as violent 
delinquents. In response to a wave of lawsuits demand- 
ing due process rights for juveniles, the Supreme Court 
issued several rulings in the 1960s and 1970s that sig- 


nificantly changed the juvenile justice system. 


Kent v. United States The first Supreme Court 
decision to extend due process rights to children in 
juvenile courts was Kent v. United States (1966).8 The 
case concerned sixteen-year-old Morris Kent, who 
had been arrested for breaking into a woman’s house, 
stealing her purse, and raping her. Because Kent was 
on juvenile probation, the state sought to transfer 
his trial for the crime to an adult court (a process 
to be discussed later in the chapter). Without 
giving any reasons for his decision, the juvenile 
judge consented to this judicial waiver, and Kent 
was sentenced in the adult court to a thirty- to 
ninety-year prison term. 

The Court overturned the sentence, ruling 
that Juveniles have a right to counsel and a hear- 
ing in any instance in which the juvenile judge is 
considering sending the case to an adult court. 
The Court stated that, in jurisdiction waiver 


cases, a child receives “the worst of both worlds,” 


Stan Rohrer/iStockphoto.com/Cathleen Clapper/iStockphoto.com 


getting neither the “protections accorded to adults” nor 
the “solicitous care and regenerative treatment” offered 


in the juvenile system.? 


In re Gault The Kent decision provided the groundwork 
for the Supreme Court’s In re Gault ruling one year 
later. Considered by many the single most important 
case concerning juvenile justice, In re Gault involved 
a fifteen-year-old boy who was arrested for allegedly 
making a lewd phone call while on probation.'° In its 
decision, the Court held that juveniles are entitled to 
many of the same‘due process rights granted to adult 
offenders, including notice of charges, the right to 
counsel, the privilege against self-incrimination, and 


the right to confront and cross-examine witnesses. 


Other Important Court Decisions Over the 
next ten years, the Supreme Court handed down three 
more important rulings on juvenile court procedure. 
In re Winship (1970)" required the government to 
prove “beyond a reasonable doubt” that a juvenile had 
committed an act of delinquency, raising the burden 
of proof from a “preponderance of the evidence.” 

In Breed v. Jones (1975),'? the Court held that the 
Fifth Amendment’s double jeopardy clause prevented 
a juvenile from being tried in an adult court for a crime 
that had already been adjudicated in juvenile court. In 
contrast, McKeiver v. Pennsylvania (1g71)8 represented 
the one instance in which the Court did not move the 
juvenile court further toward the adult model. It ruled 


that the Constitution did not give juveniles the right to 


a jury trial. 


Inthe eyes of many observers, the net effect of the Supreme 
Court decisions during the 1966-1975 period was to move 
juvenile justice away from the ideals of the child savers and 
toward a formalized system that is often indistinguishable 
from its adult counterpart. But, though the Court has rec- 
ognized that minors possess certain constitutional rights, 
it has failed to indicate at what age these rights should be 


granted and at what age minors are to be held criminally 
responsible for delinquent actions. Consequently, the legal 
status of children in the United States varies depending on 
where they live, with each state making its own policy deci- 


sions on the crucial questions of age and competency. 


THE AGE QUESTION 


Several years ago, eleven-year-old Jordan Brown of 
New Galilee, Pennsylvania, shot his father’s fiancée, 
Kenzie Houk, in the head with a shotgun while she 
slept, killing both Houk and her unborn child. Law 
enforcement officials believe that Brown was resentful 
of the impending birth of his half-brother, particularly 
because he was being asked to vacate his room for the 
infant. “He looked like a baby in an orange jumpsuit,” 
the fifth-grader’s father, Chris, said after the boy’s first 
court appearance.'4 

As Figure 15.2 on the next page shows, twenty- 
two states, including Pennsylvania, and the District of 
Columbia do not have age restrictions on prosecuting 
juveniles as adults. Thus, Pennsylvania officials had 
the option of charging Brown for murder as an adult, 
despite his tender years. On March 29, 2010, Judge 
Dominick Motto decided that, indeed, the boy could 
be tried as an adult for first degree murder, and the 
young defendant faced a possible life sentence (with a 


chance at parole) in adult prison. The judge based his 


UDYrl 


Take notes twice. First, take notes in 

class. Then, when you get back 

home, rewrite your notes. 
The rewrite will act as a study 
session by forcing you to 
think about the material. 
It will also, invariably, 
lead to questions 
that are crucial to the 
study process. — 
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Figure 15.2 The Minimum Age at Which a Juvenile 
Can Be Tried as an Adult 


Competency The mental 
capacity of an individual to 
participate in legal proceedings, 
based on that person’s ability 
to understand the nature of the 
those proceedings. 


decision on the defendant’s lack of 
remorse and the “execution-style” 
of the killing.’ 

Brown’s attorneys had argued 
that their client would be better 
served by facing the charges in juve- 
nile court, where he would receive 
treatment designed for younger 
offenders. For the most part, when 
juveniles who remain in juvenile 
court are found guilty, they receive 
“limited” sentences. Under these 


circumstances, they cannot remain 


incarcerated in juvenile detention Source: National Center for Juvenile Justice. 


centers past their eighteenth or 

twenty-first birthday. As the Brown case shows, when 
the underlying crime is a serious one such as rape or 
murder, judges and prosecutors are less likely to accept 


the juvenile justice option. 


THE CULPABILITY QUESTION 


Many researchers believe that by the age of fourteen, 
an adolescent has the same ability as an adult to make a 
competent decision.'© Nevertheless, according to some 
observers, a juvenile’s ability to theoretically under- 
stand the difference between “right” and “wrong” 
does not mean that she or he should be held to the 


same standards of competency as an adult. 


Juvenile Behavior A study released in 2003 by 
the Research Network on Adolescent Development 
and Juvenile Justice found that 33 percent of juvenile 
defendants in criminal courts had the same low level 
of understanding of legal matters as mentally ill adults 
who had been found incompetent to stand trial.'7 

Legal psychologist Richard E. Redding believes that 

adolescents’ lack of life experience may limit their real- 

world decision-making ability. Whether we call it wis- 


dom, judgment, or common sense, adolescents may not 
have nearly enough.'® 
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Juveniles are generally more impulsive, more likely 
to engage in risky behavior, and less likely to calculate 
the long-term consequences of any particular action. 
Furthermore, adolescents are far more likely to respond 
to peer pressure than are adults. The desire for accep- 
tance and approval may drive them to commit crimes; 
juveniles are arrested as part of a group at much higher 
rates than adults.*? 


Diminished Guilt The “diminished culpability” of 
juveniles was one of the reasons given by the United 
States Supreme Court in its landmark decision in Roper 
y. Simmons (2005).?° As we saw in Chapter 11, that case 
forbade the execution of offenders who were under the 
age of eighteen when they committed their crimes. In 
his majority opinion, Justice Anthony Kennedy wrote 
that because minors cannot fully comprehend the con- 
sequences of their actions, the two main justifications 
for the death penalty—retribution and deterrence—do 
not “work” with juvenile wrongdoers.?" 

Five years later, the Supreme Court applied the 
same reasoning in Graham ». Florida (2010).2% The case 
involved two defendants who had committed violent 
crimes as juveniles: Joe Sullivan, who raped a woman 


when he was thirteen, and Terrance Graham, who com- 


mitted armed burglary at sixteen. Both defendants 
claimed that their life-without-parole sentences vio- 
lated the Eight Amendment’s prohibition of “cruel and 
unusual punishment.” By a close 5—4, vote, the Court 
agreed, holding that juveniles who commit crimes that 
do not involve murder may not be sentenced to life in 
prison without the possibility of parole (as we men- 
tioned in the introduction to this chapter). In large part, 
the ruling was based on the assumption that most young 
offenders are not “lost causes” and should be given the 


chance to rehabilitate themselves and return to the 


community. 23 


A young offender’s first contact with the juvenile justice 
system usually comes through a police officer. Police 
arrest about 1.2 million youths under the age of eighteen 
each year. In most states, police officers must have prob- 
able cause to believe that the minor has committed an 
offense, just as they would if the suspect were an adult. 

Police power with regard to juveniles is greater than 
with adults, however, because police can take youths 
into custody for status offenses, such as possession of 
alcohol or truancy. In these cases, the officer is acting in 
loco parentis, or in the place of the parent. The officer’s 
role is not necessarily to punish the youths but to protect 
them from harmful behavior. With less serious offenses, 
the officer may simply issue a warning, but when a grave 
offense has occurred, the officer will formally arrest the 
offender and send him or her to juvenile court. 

Law enforcement officers notify the juvenile court 
system that a particular young person requires its atten- 
tion through a process known as a referral. Anyone 
with a valid reason, including parents, relatives, welfare 
agencies, and school officials, can refer a juvenile to the 
juvenile court. The vast majority of delinquency cases in 
juvenile courts, however, are referred by the police.*4 
Once a youth has been referred, various decision mak- 
ers are provided the opportunity to determine how the 
juvenile justice system will dispose of the case. The 


offender may be diverted to a social-services program 


or detained in a juvenile 
lockup facility. In the 
most serious cases, the 
youth may even be trans- 
ferred to adult court. 

To ensure due pro- 
cess during pretrial pro- 
cedures, offenders and 
their families may retain 
an attorney or have one 
appointed by the court. 
The four primary stages 
of this critical period— 
intake, diversion, waiver, 
and detention—are dis- 


cussed below. 


INTAKE 


After an offender has 


In Loco Parentis 

(Latin for “in place of the parents”) 
In juvenile justice, the role of 
police officers who automatically 
assume parental status and take 
responsibility for the well-being of 
the juvenile offender. 


Referral The notification 
process through which a law 
enforcement officer or other 
concerned citizen makes the 
juvenile court aware of a juvenile’s 
unlawful or unruly conduct. 


Intake The process during 
which an official of the court 
decides whether to file a petition, 
release the juvenile, or place the 
juvenile under some other form of 
supervision. 


Petition The document 
alleging that a juvenile is a 
delinquent or a status offender and 
asking the juvenile court to hear 
the case. 


been referred, a complaint is filed with a special 
division of the juvenile court, and the intake 


process begins. During intake, an official of the 


juvenile court—usually a probation officer, but some- 


times a judge—must decide, in effect, what to do with 


the offender. The intake officer has several options 


during intake: 


le Simply dismiss the case, releasing the offender 


without taking any further action. 


2. Divert the offender to a social-services program, 


such as drug rehabilitation or anger management. 


3. Filea petition for a formal court hearing. The 


petition is the formal document outlining the 


charges against the juvenile. 


4. Transfer the case to an adult court, where the 


offender will be tried as an adult. 


With regard to status offenses, judges have sole discre- 


tion to decide whether to process the case or divert the 


youth to another juvenile service agency. 


PRETRIAL DIVERSION 


In a practical sense, the juvenile justice system started 


as a diversionary program with the goal of redirecting 


children from the punitive adult court to the more 
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rehabilitative juvenile court.*5 By the 1960s, many 
observers felt that juvenile courts had lost sight of this 
early mandate and were badly in need of reform. A 
particular concern was the growing number of status 
offenders who were being punished even though they 
had not committed a truly delinquent act. To provide 
an alternative for them, hundreds of diversion pro- 
grams were put into effect. Today, diversion refers 
to the process of removing low-risk offenders from 
the formal juvenile justice system by placing them in 
community-based rehabilitation programs. 


Diversion programs vary widely, but fall into three 


TRANSFER TO ADULT COURT 


One side effect of diversionary programs is that the 
youths who remain in the juvenile courts are more 
likely to be seen as “hardened” and less amenable to 
rehabilitation. This, in turn, increases the likelihood 
that the offender will be transferred to an adult court, a 
process in which the juvenile court waives jurisdiction 
over the youth. As the American juvenile justice system 
has shifted away from ideals of treatment and toward 
punishment, transfer to adult court has been one of the 


most popular means of “getting tough” on delinquents. 


general categories: 


j Probation. In this program, the juvenile is 


returned to the community, 
but placed under the 
supervision of a juvenile 
probation officer. If 
the youth breaks the 
conditions of probation, 


he or she can be returned to the 


formal juvenile system. (CAREER TIP: As you 


will soon see, juvenile probation officers 
face different challenges from those 
who work with adults, primarily because 
juvenile officers become much more 
involved with their clients’ often difficult 
home life.) 

{ Treatment and aid. Many juveniles 
have behavioral or medical conditions 
that contribute to their delinquent 
behavior, and many diversion programs 
offer remedial education, drug and 
alcohol treatment, and other forms of 
counseling to help with these problems. 

4 Restitution. In restitution programs, 
the offender “repays” her or his 
victim, either directly or, in the case 


of community service, symbolically.?° 


Proponents of diversion programs include 
many labeling theorists (see Chapter 2), 
who believe that contact with the formal 
juvenile justice system labels the youth a 
delinquent, which leads to further ac 


quent behavior. 
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Methods of Transfer There are three types of 


transfer laws, and most states use more than one of 


JUVENILE DETENTION OFFICER 


JOB DESCRIPTION: 


® Oversee the detention of juvenile offenders 
being held in temporary custody before the 
adjudicatory process begins. Observe the 
behavior of and, when necessary, counsel 
the juvenile offenders to ensure their 
safety during the detention period. 


® Maintain personal relationships 
with the juvenile offenders so 
as to supervise their progress in 
educational, recreational, and 
therapeutic activities while housed 
at the detention center. 


WHAT KIND OF TRAINING IS 
REQUIRED? 


® A high school diploma plus at least Pe 
three years of work experience involving 
children of school age (seven to seventeer 
years) or one year of college education fo 
each year of experience lacking. 


® Physical agility and strength, as well as a firm 
manner in dealing with juveniles who may — 
present severe disciplinary problems. 

ANNUAL SALARY RANGE? 

@ $29,000 to $62,000 


For additional information, yisit: 
ow. Nps.org, 


them, depending on the jurisdiction and the serious- 
ness of the offense. Juveniles are most commonly trans- 
ferred to adult courts through judicial waiver, in which 
the juvenile judge is given the power to determine 
whether a young offender’s case will be transferred 
to adult court. As occurred with Jordan Brown (see 
page 281), the judge makes this decision based on the 
offender’s age, the nature of the offense, and any crimi- 
nal history. All but five states employ judicial waiver. 
Twenty-nine states have taken the waiver responsi- 
bility out of judicial hands through automatic transfer, 
also known as legislative waiver. In these states, the leg- 
islatures have designated certain conditions—usually 
involving serious crimes such as murder and rape—under 
which a juvenile case is automatically “kicked up” to 
adult court. In Rhode Island, for example, a juvenile aged 
sixteen or older with two prior felony adjudications will 
automatically be transferred on being accused of a third 
felony.*? Fourteen states also allow for prosecutorial 
waiver, in which prosecutors are allowed to choose 
whether to initiate proceedings in juvenile or criminal 


court when certain age and offense conditions are met. 


Incidence of Transfer Each year, about seven 
thousand delinquency cases are waived to adult crimi- 


nal court—less than 1 percent of all cases that reach 


In 2009, Vernon Bartley, right, was convicted as an 
adult for raping and murdering his neighbor in Ewa 
Beach, Hawaii, when he was fifteen years old. What 
factors should be taken into consideration when 
deciding whether juveniles charged with violent 
crimes should be tried as adults? 

(AP Photo/Richard Ambo, The Honolulu Advertiser) 


juvenile court.?® As we 

Judicial Waiver The process 
in which the juvenile court judge 
decides that the alleged offender 
should be transferred to adult 
court. 


saw earlier in the chap- 
ter, those juveniles who 
commit the most violent 


of felonies are the most pete eeveg (ge Js 
The process by which a juvenile 
is transferred to adult court as a 
matter of state law. 


likely to be transferred. 
For example, when he 


was fifteen years old, : : 
y Prosecutorial Waiver A 


process in which the prosecutor 
decides whether a juvenile 
offender’s case will be heard in 
juvenile or adult court. 


Vernon Bartley raped 
and murdered a neigh- 
bor, Karen Ertell, who 


was scheduled to tes- Detention The temporary 


tify against him during custody of a juvenile in a secure 
‘ : facility. 

a burglary trial in Ewa 
Detention Hearing 

A hearing to determine whether a 
juvenile should be detained while 
waiting for the adjudicatory process 


to begin. 


Beach, Hawaii. 

Given the “grue- 
some, violent, detestable” 
nature of his crimes, 
there was little doubt that 
a judge would waive Bartley to adult court, where, in 2010, 
he was found guilty of second degree murder and sen- 


tenced to life in adult prison (see the photo below). 


DETENTION 


Once the decision has been made that the offender will 
face adjudication in a juvenile court, the intake official 
must decide what to do with him or her until the start of 
the trial. Generally, the juvenile is released into the cus- 
tody of parents or a guardian—most jurisdictions favor 
this practice in lieu of setting money bail for youths. The 
intake officer may also place the offender in detention, 
or temporary custody in a secure facility, until the dis- 
position process begins. Once a juvenile has been 
detained, most jurisdictions require that a detention 
hearing be held within twenty-four hours. During 
this hearing, the offender has several due process 
safeguards, including the right to counsel, the right 
against self-incrimination, and the right to cross- 

examine and confront witnesses. 
In justifying its decision to detain, the court 


will usually address one of three issues: 


1. Whether the child poses a danger to the 
community. 
2... Whether the child will return for the 


adjudication process. 
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Adiudi Hearj 3. Whether detention 
judicatory Hearing ; : 
The process through which will provide 
a juvenile court determines 
whether there is sufficient 
evidence to support the initial 


petition. 


protection for 
the child. 


The Supreme Court upheld 
Disposition Hearing A 
hearing in which the juvenile 
court judge or officer decides 
the appropriate punishment for 
a youth found to be delinquent 
or a status offender. 


the practice of preventive 
detention (see Chapter 9) 
for juveniles in Schall ». 
Martin (1984,)?9 by ruling 
that youths can be detained 
if they are deemed a “risk” 
to the safety of the community or to their own welfare. 
Partly as a result, the number of detained juveniles 


increased by 48 percent between 1985 and 2007.°° 
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One the past forty years, the one constant in the juve- 
nile justice system has been change. Supreme Court 
rulings in the wake of In re Gault (1967) have increased 
the procedural formality and the overriding punitive 
philosophy of the juvenile court. Diversion policies 
have worked to remove many status offenders from the 
juvenile court's jurisdiction, and waiver policies ensure 
that the most violent juveniles are tried as adults. Some 
observers feel these adjustments have “criminalized” 
the juvenile court, effectively rendering it indistin- 
guishable both theoretically and practically from adult 
courts.” 

Along with a number of his colleagues, law pro- 
fessor Barry C. Feld thinks that the juvenile court has 
become obsolete and should be abolished. Feld believes 
the changes noted above have “transformed the juve- 
nile court from its original model as a social-service 
agency into a deficient second-rate criminal court that 
provides young people with neither positive treatment 
nor criminal procedural justice.”** Indeed, juvenile 
hearings do proceed along many of the same lines as 
the adult criminal court, with similar due process pro- 
tections and rules of evidence (though minors do not 


enjoy the right to a jury trial). Nevertheless, juvenile 
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justice proceedings may still be distinguished from the 
adult system of criminal justice, and these differences 
are evident in the adjudication and disposition of the 


juvenile trial. 


ADJUDICATION 


During the adjudication stage of the juvenile justice 
process, a hearing is held to determine the fate of the 
young offender. Most state juvenile codes dic- 
"> tate a specific set of procedures that must be 
followed during the adjudicatory hearing, with 
the goal of providing the respondent with “the essen- 
tials of due process and fair treatment.” 

Consequently, the respondent in an adjudicatory 
hearing has the right to notice of charges, counsel, 
confrontation and cross-examination, and the privi- 
lege against self-incrimination. Furthermore, “proof 
beyond a reasonable doubt” must be established to 
find the child delinquent. When the child admits 
guilt—that is, admits to the charges of the initial 
petition—the judge must ensure that the admission 
was voluntary. 

At the close of the adjudicatory hearing, the judge 
is generally required to rule on the legal issues and evi- 
dence that have been presented. Based on this ruling, 
the judge determines whether the respondent is delin- 
quent or in need of court supervision. Alternatively, the 
judge can dismiss the case based on a lack of evidence. 
It is important to remember that finding a child to be 
delinquent is not the same as convicting an adult of a 
crime. A delinquent does not face the same restrictions, 
such as those concerning the right to vote and to run 
for political office, as do adult convicts in some states 
(discussed in Chapter 13). 


DISPOSITION 


Once a juvenile has been adjudicated delinquent, the 
judge must decide what steps will be taken toward 
treatment and/or punishment. Most states provide 
for a bifurcated (two-part) process in which a separate 
disposition hearing follows the adjudicatory hearing. 
Depending on state law, the juvenile may be entitled to 


counsel at the disposition hearing. 


Sentencing Juveniles In an adult trial, the sen- 
tencing phase is primarily concerned with the “needs” 
of the community to be protected from the convict. 
In contrast, a juvenile court judge uses the disposi- 
tion hearing to determine a sentence that will serve 
the “needs” of the child. For assistance in this crucial 
process, the judge will order the probation department 
to gather information on the juvenile and present it in 
the form of a predisposition report. The report usu- 
ally contains information concerning the respondent's 
family background, the facts surrounding the delin- 
quent act, and interviews with social workers, teachers, 


and other important figures in the child’s life. 


Judicial Discretion In keeping with the rehabilita- 
tive tradition of the juvenile justice system, many judges 
have a great deal of discretion in choosing one of sev- 
eral disposition possibilities. A judge can tend toward 
leniency, delivering only a stern reprimand or warning 
before releasing the juvenile into the custody of parents 
or other legal guardians. Otherwise, the choice is among 
incarceration in a juvenile correctional facility, proba- 
tion, or community treatment. 

In most cases, seriousness of the offense is the pri- 
mary factor used in determining whether to incarcerate a 
juvenile, though history of delinquency, family situation, 
and the offender’s attitude are all relevant. (CAREER TIP: 
In many jurisdictions, the juvenile court judge is an elected 
position, meaning that, like their counterparts in the adult 
criminal justice system, these judges face the pressures of 


public opinion in dealing with juvenile offenders.) 


In general, juvenile corrections are based on the con- 
cept of graduated sanctions—that is, the severity of the 
punishment should fit the crime. Consequently, status 
and first-time offenders are diverted or placed on 


probation, repeat offenders find themselves in inten- 


sive community supervision OT treatment programs, 


and serious and violent 

Predisposition Report A 
report that provides the judge with 
relevant background material to aid 
in the disposition decision. 


offenders are placed in 


correctional facilities.°° 


As society's expec- 
Graduated Sanctions The 
theory that a delinquent or 

status offender should receive 

a punishment that matches the 
severity of the wrongdoing. 


tations of the juvenile 
justice system have 
changed, so have the 
characteristics of its 
corrections programs. 

In some cities, for example, juvenile probation officers 
join police officers on the beat. Because the former are 
not bound by the same search and seizure restrictions 
as other law enforcement officials, this interdepart- 
mental teamwork provides more opportunities to fight 
youth crime aggressively. Juvenile correctional facili- 
ties are also changing their operations to reflect public 
mandates that they both reform and punish. Also, note 
that at midyear 2009, 7,220 juveniles were in adult jails 


and another 2,778 were serving time in state prisons.°4 


JUVENILE PROBATION 


The most common form of juvenile corrections is pro- 
bation—33 percent of all delinquency cases disposed 
of by juvenile courts result in conditional diversion. 
The majority of all adjudicated delinquents will never 
receive a disposition more severe than being placed on 
probation.°5 These statistics reflect a general under- 
standing among juvenile court judges and other officials 
that removing a child from her or his home should be 


considered primarily as a last resort. 


TEST prep 


Be prepared. Make a list of everything 
you will need for an exam, such as 
a pen/pencil, watch, and calcula- 
tor. Arrive at the exam early to 
avoid having to rush, which will 
only add to your stress. Good 
preparation helps you focus on 
the task at hand. 
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The organization of Nonsecure Confinement Some juvenile delin- 
Panne antics juvenile probation is very quents do not require high levels of control and can be 


run facility for juveniles whose similar to adult proba- placed in residential treatment programs. These pro- 


ee §6tion Gee Chapter 12), and grams, run by either probation departments or social- 

enough to warrant incarceration , ; 

in a training school. juvenile probationers are services departments, allow their subjects freedom of 
increasingly subjected to movement in the community. Generally, this freedom 
electronic monitoring is predicated on the juveniles following certain rules, 

and other supervisory tactics. The main difference such as avoiding alcoholic beverages and returning to 

between the two programs lies in the attitude toward the the facility for curfew. Residential treatment programs 

offender. Adult probation officers have an overriding can be divided into four categories: 


ibility t tect the community from the pro- : 
responsibility to protect the community P 1. Foster care programs, in which the juveniles live 


bationer, while juvenile probation officers are expected : 
ee with a couple who act as surrogate parents. 
to take the role of a mentor or a concerned relative in 9 


. Group homes, which generally house between 
looking after the needs of the child. 


twelve and fifteen youths and provide treatment, 
counseling, and education services by a 


CONFINING JUVENILES professional staff. 


Family group homes, which combine aspects of 


Ww 


About 92,000 American youths (up from 30,000 at the ; 

; foster care and group homes, meaning that a 

end of the 1970s) are incarcerated in public and private f 

; inthe 5 36 single family, rather than a group of professionals, 
juvenile correctional facilities in the United States. 

looks after the needs of the young offenders. 

Most of these juveniles have committed crimes against PI 

4. Rural programs, which include wilderness camps, 


eople or property, but a significant number (about 1 
PeoP LD ; en ‘ 5 farms, and ranches where between thirty and 
percent) have been incarcerated for technical violations : : ) } 

‘ fifty children are placed in an environment that 
of their probation or parole agreements.”? After decid- : ; Tiers: 
; provides recreational activities and treatment 
ing that a juvenile needs to be confined, the judge has 38 

programs. 


two sentencing options: nonsecure juvenile institutions 


and secure juvenile institutions. 


This support class for fathers 
at the Hogan Street Regional 
Youth Center in St. Louis, 
Missouri, is one of many 
group-counseling classes 
offered at the juvenile facility. 
Why would the juvenile justice 
system emphasize rehabilita- 
tion for young offenders rather 
than adult-style punitive incar- 
ceration? (Dilip Vishwanat/The New 
York Times/Redux/MBPHOTO, INC./ 


iStockphoto.com) 
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toast 


Secure Confinement Secure facilities are com- 
parable to the adult prisons and jails we discussed in 
Chapters 13 and 14. These institutions go by a confus- 
ing array of names depending on the state in which 
they are located, but the two best known are boot 


camps and training schools. 


Boot Camps A boot camp is the juvenile variation of 
shock probation. As we noted in Chapter 12, boot camps are 
modeled after military training for new recruits. Boot camp 
programs are based on the theory that by giving wayward 
youths a taste of the hard life of military-like training for 
short periods of time, usually no longer than 180 days, they 
will be “shocked” out of a life of crime. New York’s Camp 
Monterey Shock Incarceration Facility is typical of the boot 
camp experience. Inmates are grouped in platoons and live 
in dormitories. They spend eight hours a day training, drill- 
ing, and doing hard labor, and also participate in programs 
such as basic adult education and job skills training.°9 


» = 


YOUTH WORKER 


JOB DESCRIPTION: 


® Provide safety, security, custodial 
care, discipline, and guidance for 
youths held in juvenile corre 
facilities. 


@ Play a critical role in the 


Training Schools No 
juvenile correctional 
facility is calleda “prison.” 
This does not mean they 


lack a strong resemblance 


Boot Camp A variation on 
traditional shock incarceration in 
which juveniles (and some adults) 
are sent to secure confinement 
facilities modeled on military basic 
training camps instead of prison 


; Bas or jail. 
to prisons. The facilities } 


Training School a 
correctional institution for juveniles 
found to be delinquent or status 
offenders. 


that most closely mimic 
the atmosphere at an adult 


correctional facility are 


Aftercare The variety of 
therapeutic, educational, and 
counseling programs for juvenile 
delinquents (and some adults) after 
they have been released from a 
correctional facility. 


training schools, alter- 
natively known as youth 
camps, youth develop- 
ment centers, industrial 
schools, and several other 
similar titles. Whatever 
the name, these institutions claim to differ from their 
adult countparts by offering a variety of programs to treat 
and rehabilitate the young offenders. In reality, training 
schools are plagued by many of the same problems as adult 
prisons and jails, including high levels of inmate-on- 

inmate violence, substance abuse, gang wars, and 


overcrowding. 


Aftercare Juveniles leave cor- 
rectional facilities through an early 
release program or because they have served the 
length of their sentences. Juvenile corrections offi- 
cials recognize that many of these children, like 
adults, need assistance readjusting to the outside 
world. Consequently, released juveniles are often 
placed in aftercare programs. 

Based on the same philosophy that drives the 
prisoner reentry movement (discussed in the last 
chapter), aftercare programs are designed to offer 
services for the juveniles, while at the same time 
supervising them to reduce the chances of recidi- 
vism. The ideal aftercare program includes com- 
munity support groups, aid in finding and keeping 
employment, and continued monitoring to ensure 
that the juvenile is able to deal with the demands 
of freedom. (CAREER TIP: Aftercare coordinators help 
juvenile offenders during the critical transitional period 
immediately after discharge from a youth correctional 
facility, when old temptations, acquaintances, and 


stresses pose the greatest threat to rehabilitation.) 
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é2HOW MUCH 
JUVENILE 
REANQUEN CE Is 
THERE ‘IN THE © 
UNITED STATES? 


When asked, juveniles will admit to a wide range of ille- 
gal or dangerous behavior, including carrying weapons, 
getting involved in fights, driving after drinking alco- 
hol, and stealing or deliberately damaging school prop- 
erty.4° Have juvenile law enforcement efforts, juvenile 
courts, and juvenile corrections been effective in con- 
trolling and preventing this kind of misbehavior, as well 
as more serious acts? 

To answer this question, many observers turn to 
the Federal Bureau of Investigation’s Uniform Crime 
Report (UCR), initially covered in Chapter 3. Because 
the UCR breaks down arrest statistics by age of the 
arrestee, it has been considered the primary source of 
information on the presence of juveniles in America’s 
justice system. This does not mean, however, that the 
UCR is completely reliable when it comes to measur- 
ing juvenile delinquency. The process measures only 
those juveniles who were caught and therefore does 
not accurately reflect all delinquent acts in any given 
year. Furthermore, it measures the number of arrests 
but not the number of arrestees, meaning that—due 
to repeat offenders—the number of juveniles actually 
in the system could be below the number of juvenile 


arrests. 


DELINQUENCY BY 
THE NUMBERS 


With these cautions in mind, UCR findings are quite 
clear as to the extent of the juvenile delinquency problem 
in the United States today. In 2009, juveniles accounted 
for 14, percent of the nation’s total arrests.4’ According 


to the 2009 UCR, juveniles were responsible for 


vf 9 percent of all murder arrests; 


12 percent of all aggravated assault arrests; 
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15 percent of all forcible rapes; 

21 percent of all weapons arrests; 

25 percent of all robbery arrests; 

26 percent of all property crimes; and 


SSSR 


10 percent of all drug offenses. 


IS JUVENILE CRIME 
LEVELING OFF? 


As Figure 15.3 on the facing page shows, the juve- 
nile violent crime rate has fluctuated dramatically over 
the past three decades, with highs in the mid-1g9g90s 
and lows in the early years of this century. Today, the 
juvenile crime rate has leveled off, though in 2007 
the juvenile property crime rate did rise for the first 
time in thirteen years, only to resume its downward 
trend a year later. In addition, juvenile arrest rates for 
some crimes—such as fraud, embezzlement, and driv- 
ing under the influence—are still relatively high. The 
overall situation, however, is not nearly as bleak as it 
was fifteen years ago.*? 

Although the theory is not universally accepted, 
many observers see the rise and decline of juvenile 
arrests as mirroring the rise and decline of crack 
cocaine.4? When inner-city youths took advantage of 
the economic opportunities offered by the crack trade 
in the 1980s, they found they needed to protect them- 
selves against rival dealers. This led to the proliferation 
of firearms among juveniles, as well as the formation of 
violent youth gangs. As the crack epidemic has slowed 
in recent years, so have arrest and violent crime rates 
for juveniles. 

Other theories have been put forth as well. Some 
observers point to the increase in police action against 
“quality-of-life” crimes such as loitering, which they 
believe stops juveniles before they have a chance to com- 
mit more serious crimes. Furthermore, many schools 
have adopted zero-tolerance policies that punish stu- 
dents harshly for bringing weapons or drugs onto school 
grounds. Alfred Blumstein, a criminologist at Carnegie 
Mellon University in Pittsburgh, thinks young Americans 
learned from the examples of their older acquaintances. 
“Kids saw what crack was doing to their siblings, friends, 


and parents and turned away from it,” he says.44 


SCHOOL VIOLENCE 


One Wednesday afternoon in January 2011, seventeen- 
year-old Robert Butler, Jr., walked into an adminis- 
trative office at Millard South High School in Omaha, 
Nebraska, and fatally shot assistant principal Vicki 
Kaspar. Butler, who had been suspended for miscon- 
duct earlier that day, also wounded principal Curtis 
Case before talking his own life. The incident was every 
teacher’s (and student’s and parent’s) worst nightmare. 
Like other episodes of school violence, it received heavy 
media coverage, fanning fears that our schools are 
not safe. 

In fact, school-age youths are about fifty times 
more likely to be murdered away from school than on 
a campus.*5 Furthermore, between 1995 and 2009, 


victimization rates of students for nonfatal crimes at 


school declined significantly, meaning that, in general, 
schools are safer today than they were in the recent 
past.4° To a certain extent, these statistics mirror the 
downward trend of all criminal activity in the United 
States since the mid-1990s. 

In addition, since the fatal shootings of fourteen 
students and a teacher at Columbine High School 
near Littleton, Colorado, in 1999, many schools have 
also improved security measures. From 1999 to 2007, 
the percentage of American schools using security 
cameras to monitor their campuses increased from 
19 to 56 percent. Today, go percent of public schools 
control access to school buildings by locking or 
monitoring their doors.4? Furthermore, in light of 
studies showing that bullying plays a significant role 
in school violence, forty-five states have passed leg- 


islation designed to curtail such behavior.4® 


Figure 15.3. Arrest Rates of Juveniles, 1980 to the First Decade of the 2000s 
After rising dramatically from 1985 to 1994, arrest rates for juveniles fell for nearly a decade before 


leveling off in recent years. 
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Source: Office of Juvenile Justice and Delinquency Prevention, Statistical Briefing Book, at www.ojjdp.ncjrs.org/ojstatbb/crime/JAR.asp. 
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and 


Technology 


THE RAPID RESPONDER 


dents were quickly moved. 


campuses. 


THINKING ABOUT RAPID RESPONDER 
TECHNOLOGY 


Bill Grove/iStockphoto.com/Comstock Images/Jupiterimages/iStockphoto.com/Kristian Stensgnes/iStockphoto.com 


Responder as “Qualified Anti-Terrorism Technology” ? 


) JU / “NIT 
CRIMES? 


As we eee in Chapter 2, an influential study con- 


ducted by Professor Marvin Wolfgang and several col- 
leagues in the early 1970s introduced the “chronic 6 
percent” to criminology. The researchers found that out of 


one hundred juvenile offenders, six will become “chronic” 
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High School, for example, the team already knew the quickest route 
to Room 307, where the shooter had barricaded himself, and that 
this room was connected by an internal doorway to Room 305. 
(When the officers arrived, the shooter’s first words were, “You 
got here too fast.”) Furthermore, a Rapid Responder map of the 
school showed that the field where the evacuated students had 
gathered was in direct sight of Room 307’s windows. These stu- 


Today, nearly three hundred school districts in the United 
States are using Rapid Responder software to protect their 


In what other emergency situations would this technology be help- 
ful? Why do you think the U.S. Department of Homeland Security has certified Rapid 


At 11:30 A.M., a sixteen-year-old student pulls out a 9-mm handgun during science class and shoots a hole in the wall. By 11:42 
A.M., the entire school population of two thousand students has been evacuated, unharmed, and a SWAT team has the shooter 
surrounded. This incident, which took place at Lewis and Clark High School in Spokane, Washington, in the early 2000s, was an early 
example of the benefits of Rapid Responder technology. The password-protected software program—accessible either as a computer 
download or via the Internet—acts as an instant information clearinghouse during an emergency. It provides school officials and law 
enforcement officers with detailed floor plans, satellite and geospatial (GIS) imagery, photos of views from windows, student popula- 
tion figures, and even the locations of trees and bushes on school grounds. By the time the local SWAT team arrived at Lewis and Clark 


offenders, meaning that they are arrested five or more 
times before their eighteenth birthdays. Furthermore, 
Wolfgang and his colleagues determined that these chronic 
offenders are responsible for half of all crimes and two- 
thirds of all violent crimes within any given cohort (a group 
of persons who have similar characteristics).49 Does this 
“6 percent rule” mean that no matter what steps society 
takes, six out of every hundred troubled juveniles are “bad 
seeds” and will act delinquently? Or does it point to a situ- 
ation in which a small percentage of children may be more 


likely to commit crimes under certain circumstances? 


Most criminologists favor the second interpreta- 
tion. In this section, we will examine the four factors 
that have traditionally been used to explain juvenile 


criminal behavior and violent crime rates: age, sub- 


stance abuse, family problems, and gangs. Keep in 
mind, however, that the factors influencing delin- 
quency are not limited to these topics. Researchers are 
constantly interpreting and reinterpreting statistical 
evidence to provide fresh perspectives on this very 
important issue. A study released several years ago, for 
example, focused on low self-control as a predictor of 
juvenile violence. According to authors Matt DeLisi 
of Iowa State University and Michael G. Vaughn of the 
University of Pittsburgh, the inability of youths to avoid 
risky, impulsive decisions is a very strong predictor of 


delinquency and, indeed, of a long career in crime.5° 


THE AGE—CRIME 
RELATIONSHIP 


Crime statistics are fairly conclusive on one point: 
the older a person is, the less likely he or she will 
exhibit criminal behavior. Self-reported stud- 
'@ ies confirm that most people are involved 
in some form of criminal behavior—however 
“harmless”—during their early years. In fact, Terrie 
Moffitt of the University of Wisconsin has said that “it 
is statistically aberrant to refrain from crime during 
adolescence.”5! 

So, why do the vast majority of us not become 
chronic offenders? According to many criminologists, 
particularly Travis Hirschi and Michael Gottfredson, 
any group of at-risk persons—regardless of gender, 
race, intelligence, or class—will commit fewer crimes 
as they grow older.5? This process is known as aging out 
(or, sometimes, desistance). Professor Sampson and his 
colleague John H. Laub believe that this phenomenon is 
explained by certain events, such as marriage, employ- 
ment, and military service, which force delinquents to 


“row up” and forgo criminal acts.5° 


SUBSTANCE ABUSE 


As we have seen throughout this textbook, substance 
abuse plays a strong role in criminal behavior for adults. 


The same can certainly be said for juveniles. According 


to the National Survey 
on Drug Use and Health 
(NSDUH), more than activity declines with age. 


11 million Americans Child Abuse Mistreatment 


between the ages of of children by causing physical, 
emotional, or sexual damage. 


Aging Out A term used to 


explain the fact that criminal 


twelve and twenty con- 

sume alcohol on a regular 

basis, increasing the probability that they will become 
involved in violent behavior, delinquency, academic 
problems, and risky sexual behavior.54 At the same time, 
10 percent of those between the ages of twelve and sev- 
enteen admit using illegal drugs on a regular basis, a 
number that, as Figure 15.4 below shows, rose in 2009 
for the first time in several years. Almost 10 percent of all 
juvenile arrests involve a drug abuse violation. 

Nearly all young offenders (94 percent) entering 
juvenile detention self-report drug use at some point in 
their lives, and 85 percent have used drugs in the previ- 
ous six months.55 According to the Arrestee Drug Abuse 
Monitoring Program, nearly 60 percent of male juvenile 
detainees and 46 percent of female juvenile detainees 


test positive for drug use at the time of their offense.5° 


CHILD ABUSE AND NEGLECT 


Abuse by parents also plays a substantial role in juvenile 
delinquency. Child abuse can be broadly defined as the 


infliction of physical or emotional, or sexual damage 


Figure 15.4 Drug Use among Juveniles 

Among Americans aged twelve to seventeen, the 
percentage who admit to using illegal drugs in the past 
month dropped each year from 2002 until 2008 before 
rising in 2009. 
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Source: National Survey on Drug Use and Health, 2003-2010 
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Child Neglect A form of 

child abuse in which the child is 
denied certain necessities such 
as shelter, food, care, and love. 


Youth Gang A self-formed 
group of youths who participate 
in illegal activities. 


on a child, while child neglect 
refers to deprivations—of love, 
shelter, food, and proper care— 
children undergo by their par- 
ents. According to the National 
Survey of Children’s Exposure 
to Violence, one in ten children 
in the United States suffers from 
mistreatment at the hands of a 
close family member.®? (CAREER 
TIP: When the level of abuse and 
neglect becomes _ particularly 
severe, a court will decide that 
the parents cannot be trusted 
to look after the best interests 
of their child. When this occurs 
the court will assign a guardian 
ad litem to attend to the child’s 
emotional and legal needs and 
monitor the family situation.) 

Children in homes characterized by violence or 
neglect suffer from a variety of physical, emotional, 
and mental health problems at a much greater rate than 
their peers.5° This, in turn, increases their chances of 
engaging in delinquent behavior. One survey of violent 
juveniles showed that 75 percent had suffered severe 
abuse by a family member and 80 percent had wit- 
nessed violence in their homes.59 

Cathy Spatz Widom, currently a professor of psy- 
chology at John Jay College of Criminal Justice, compared 
the arrest records of two groups of subjects—one made up 
of 908 cases of substantiated parental abuse and neglect 
and the other made up of 667 children who had not been 
abused or neglected. Widom found that those who had 
been abused or neglected were 53 percent more likely to 
be arrested as juveniles than those who had not.°° Simply 
put, according to researchers Janet Currie of Columbia 


University and Erdal Tekin of Georgia State University, 
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by my older homeboys. | 


—SANYKA SHAKUR, FORMER GANG MEMBER 
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“child maltreatment roughly doubles the probability that 


an individual engages in many types of crime.”® 


GANGS 


When youths cannot find the stability and support they 
require in the family structure, they will often turn 
to their peers. This is just one explanation for why 
juveniles join youth gangs. Although jurisdictions may 
have varying definitions, for general purposes a youth 
gang is viewed as a group of three or more persons who 
(1) self-identify as an entity separate from the com- 
munity by special clothing, vocabulary, hand signals, 
and names and (2) engage in criminal activity. Although 
the first gangs may have appeared in the 1780s, around 
the time of the American Revolution, there have been 
four periods of major gang activity in American history: 


the late 18008, the 1920s, the 1960s, and the present. 


Duncan Walke 


y 
; 


According to an exhaustive survey of law enforcement 
agencies, there are probably around 20,000 gangs with 


approximately 1 million members in the United States.®? 


The Criminality of Gang Members To some 
degree, the violent and criminal behavior of youths in 
gangs has been exaggerated by information sources 
such as the media. In proportion to all gang activities, 
violence is a rare event; youth gang members spend 
most of their time “hanging out” and taking part in 
other normal adolescent behavior.®* That having been 
said, gang members are responsible for a dispropor- 
tionate amount of violent and nonviolent criminal acts 
by juveniles. Traditional gang activities such as using 
and trafficking in drugs, protecting their territory in 
turf battles, and graffiti/vandalism all contribute to 


high crime rates among members. 


Gang Violence Nationwide, larger cities report the 
highest number of gang-related homicides.°* Every 
year, more than half of the murders in Chicago and 
Los Angeles are attributed to gang violence. Statistics 
also show high levels of gang involvement in weapons 
trafficking, burglary, assault, and motor vehicle theft, 
while more than 50 percent of all youth gangs are believed 
to be involved in drug sales.°5 Furthermore, a study 
of criminal behavior among juveniles in Seattle found 
that gang members were considerably more likely to 


commit crimes than at-risk youths 


who shared many character- 
istics with gang members 

but were not affiliated with 
any gang. The gang mem- 


bers in Seattle were 


also much more likely to own firearms or to have friends 


who owned firearms.°° 


GUNS 


It is hardly surprising that the gang members in Seattle 
were disproportionately involved with firearms. Studies 
have shown that youths who are members of gangs are 
three times as likely to own a handgun as those who are 
not.°? Gang members are also much more inclined to 
believe that they need a gun for protection and to be 
involved in gun-related crimes. ©8 

The harmful link between juveniles and guns is 
hardly limited to gang members, however. Indeed, one 
explanation for the increase in youth violence in the 
late 1980s and early 1990s points to the unprecedented 
access minors had to illegal weapons during that time. 


According to Carnegie Mellon’s Alfred Blumstein: 


[Y]outh have always fought with each other. But when it’s a 
battle with fists, the dynamics run much more slowly. With 
a gun, it evolves very rapidly, too fast for a third party to 
intervene. That also raises the stakes and encourages others 
to arm themselves, thereby triggering a preemptive strike: 
"I better get him before he gets me.”°9 


In fact, the correlation between access to guns and 
juvenile homicide rates is striking. The juvenile arrest 
rate for weapons violations doubled between 1987 and 
1993. By 1994, 82 percent of all homicides committed 
by juveniles involved a handgun. Then, as the homicide 
rate began to drop, so did the arrest rate for weapons 
offenses, and many experts believe that the downward 
trend in juvenile homicide arrests can be traced largely 


to a decline in firearm use. ?° 


In what sort of criminal 
activity do youth gang 
members, such as this 
Crip from South Central 
Los Angeles, usually 
engage? 

(Ted Soqui/Corbis) 
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Learning © 


After studying this chapter, 
you will be able to... 


Identify three important 
trends in terrorism. 


Explain why the i 
Antiterrorism and Effective 
Death Penalty Act of 1996 
(AEDPA) is an important legal 
tool against terrorists. 


Describe the primary goals — 

of an intelligence agency and 

indicate how it differs from 

an agency that focuses solely 7 rity - Innovation - Privac 
on law enforcement. 


Explain how American law 
enforcement agencies have 
used preventive policing to 
combat terrorism. 


Hoy MES - £ 
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Explain how the Patriot 
Act has made it easier for 
federal agents to conduct 
searches during terrorism 
investigations. 


Wrong Number 


“Do you remember when 9/11 happened, when those people were jumping from the 
skyscrapers?” asked nineteen-year-old Mohamed Osman Mohamud. “| thought that was 
awesome.” These are strong, even shocking, words, but Mohamud, a Somali American 
who had recently dropped out of Oregon State University at Corvallis, was willing to back 
them up. On July 30, 2010, Mohamud met for the first time with a person he knew only as 
“Abdulhadi” in nearby Portland to plan his own terrorist attack. When the two met again 
three weeks later, Mohaumud had chosen his target: the city’s annual Christmas tree—light- 
ing ceremony in Pioneer Square, held annually the day after Thanksgiving. “I want whoever 
is attending that event to leave .. . dead or injured,” he said. 


Abdulhadi, along with several associates, helped Mohamud work toward this goal. They 
provided him with nearly $3,000 to rent an apartment and purchase bomb components. 
They took him to a remote location near the Oregon coast for an operational dry run. 
Then, on November 26, Abdulhadi and Mohamud loaded a white van with six 55-gallon 
drums of explosives and diesel fuel, parked it near Pioneer Square, and retired to a safe 
distance. At 5:40 P.M., as thousands of people gathered in the downtown plaza to watch 
a tall Douglas fir tree laced with tiny Christmas lights, Mohamud took out his cell phone 
and dialed the number that he thought was going to detonate the huge bomb. 


Nothing happened. As it turned out, Abdulhadi was a federal agent, and the bomb was 
a fake designed by Federal Bureau of Investigation (FBI) specialists. When Mohamud 
tried to dial a second time, he was arrested. Eventually, authorities charged him 
with attempted use of a weapon ; 
of mass destruction, which car- 
ries a maximum sentence 
of life in prison. Told of 
his exploits, friends were 
astounded that “Mo,” 

a suburban teen who 
liked to play video 
games, was capable of 
such behavior. “When 
you think of someone 
doing what he did, you 
think of some crazy 


(b37/ZUMA Press/Newscom) 
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3 “He wasn’t like that. How did law enforcement agents prevent Mohamed O 

* He was just like every- Mohamud from carrying out a terrorist attack during the annual 
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Young Mohamed Osman 
Nonstate Actor An entity 
that plays a role in international 
affairs but does not represent 
any established state or nation. 


Mohamud is only one ina 
series of recent American 
terrorists who seem “just 
like everybody else.” In 
June 2009, Abdulhakim 
Muhammad, born Carl Bledsoe, opened fire ona mili- 
tary recruiting center in Little Rock, Arkansas, killing 
one soldier and wounding another. On November 5 of 
that year, Army major Nidal Malik Hasan fatally shot 
thirteen people during a surprise rampage at Fort 
Hood in Texas. In February 2011, Collen LaRose, 
a blonde Pennsylvanian woman who called herself 
“JihadJane,” pleaded guilty to plotting the death of 
a Swedish cartoonist whose work had offended some 
Muslims. 

These “homegrown” extremists present a grave 
new challenge for law enforcement. Because they 
have been raised in the United States, they know how 
to operate on American soil. Because they possess 
U.S. passports, they can move freely in and out of the 
country. Unless they draw attention to themselves 
by posting their views on the Internet—which is how 
the FBI was first alerted to Mohamud—they can go 
unseen until they take action. Consequently, the old 
terrorist profile has been “broken,” according to 
Bruce Hoffman, a terrorism expert at Georgetown 
University in Washington, D.C.: “It’s women as well 
as men, it’s lifelong Muslims as well as converts, it’s 
college students as well as jailbirds.”' 

Such unpredictability is one of the more striking, 
and unnerving, aspects of life in the United States, 
post-September 11. Terrorism and its uncertainties 
have been a constant theme throughout this textbook, 
and we have seen many instances in which law enforce- 
ment, the courts, and corrections have had to evolve 
to meet the challenge. In this chapter, we will focus 
solely on the criminal justice system’s role in homeland 
security, defined by the federal government as 

a concerted national effort to prevent terrorist attacks within 
the United States, reduce America’s vulnerability to terror- 


ism, and minimize the damage and recover from attacks that 


do occur.” 


We start with a continuation of our discussion of the 


phenomenon that has driven the homeland security 
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movement in the United States since September 11, 


2001—terrorism. 
*» x m es > 
* ee 


_ J << = bs 
Mae ee F s.4 Tem? ers ute, 
~ a rH | — e" 
| by | 7 tek One 
¥ RR ORI M =e 
i_ ee. ic a Nadie a We ie2 
5 i ce — Aen oN satis 
ane oe 


Relatively spe king, the term terrorism has had a short 
history. In the political context, its birth can be traced 
to the time during the French Revolution (1789-1799) 
when the French legislature ordered the public execu- 
tions of nearly 18,000 “enemies” of the new govern- 
ment. As a result of this régime de la terreur (reign of 
terror), terrorism was initially associated with state- 
sponsored violence against the people. By the dawn 
of the twentieth century, this dynamic had shifted. 
Terrorists had evolved into nonstate actors, free of 
control by or allegiance to any nation, who used vio- 
lence to further political goals such as the formation or 
destruction of a particular government. 

Today, the dominant strain of terrorism mixes 
political goals with very strong religious affiliations. 
Modern terrorism is also characterized by extreme lev- 
els of violence. The January 24, 2011, suicide bombing 
at Russia’s busiest airport in Moscow killed at least 35 
people and injured 150 more. The three-day November 
2008 raid on the financial district of Mumbai, India, 
left 173 dead and more than 300 wounded. And, of 
course, the September 11, 2001, attacks on New York 
and Washington, D.C., claimed nearly 3,000 lives. 
Indeed, the power of terrorism is a direct result of the 
fear caused by this violence—not only the fear that such 
atrocities will be repeated, but also that next time, they 


will be much worse. 


DEFINING TERRORISM 


Terrorism has always had a subjective quality, summed 
up by the useful cliché “one person’s terrorist is another 
person’s freedom fighter.” Because it means differ- 
ent things to different people in different situations, 
politicians, academics, and legal experts alike have long 
struggled to determine which acts of violence qualify 
as terrorism and which do not. One observer has even 


compared these efforts to the legendary quest for the 


Holy Grail, stating, “[P]eriodically, eager souls set out, 
full of purpose, energy and self-confidence, to succeed 
where so many others before have tried and failed.”? 


The FBI defines terrorism as 


the unlawful use of force or violence against persons or 
property to intimidate or coerce a government, the civilian 
population, or any segment thereof, in furtherance of 


political or social objectives.4 


This definition is useful for our purposes because it is 
relatively straightforward and easy to understand. It is 
inadequate, however, in that it fails to capture the wide 
scope of international terrorism in the 2000s. Today, 
many observers are asking whether the state should 
consider terrorist violence merely “unlawful,” as in the 
FBI definition, or an act of war. The answer is crucial in 
the homeland security context because, as we shall see 
later in the chapter, our rules for preventing crimes and 
fighting a war are markedly different. 

Generally, wars are considered military actions 
undertaken by one state or nation against another. 
This would seem to remove terrorism from the realm 
of war, given that its participants are nonstate actors, 
as mentioned earlier. Professor David A. Westbrook 
of the University of New York at Buffalo points out, 
however, that the large scale and financial resources 
of some modern terrorist organizations makes them 
as powerful as many nations, if not more so. In addi- 


tion, the high body counts associated with the worst 


Notice that each major section 
heading in this textbook has 
been written in the form of 

a question. By turning head- 
ings or subheadings in all 
of your textbooks into 
questions—and then 
answering them— 
you will increase your 
understanding of the 
material. —. 
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terrorist acts seem bet- 

Jihad The struggle by a Muslim 
to reach a moral, spiritual, or 
political goal, interpreted by a 
small minority of Muslim religious 
leaders to require violence against 
non-Muslims. 


ter described in terms of 
war than of crime, which 
in most cases involves 
two people—the criminal 
and the victim.® Thus, as 
we see in Figure 16.1 on 
the following page, perhaps the most satisfying, if not 
the most concise, definition of terrorism describes it 
as a “supercrime” that incorporates many of the char- 


acteristics of warfare. 


THE CHANGING GLOBAL 
CONTEXT OF TERRORISM 


On May1, 2011, ateamofU.S. NavySeals killed Osama bin 
Laden in Abbottabad, Pakistan. For many Americans, 
the event marked a triumph in the struggle against 
international terrorism. Experts, however, noted that 
al Qaeda, the movement bin Laden had helped to start, 


already seemed to be moving on without him. 


Osama bin Laden and al Qaeda Just as there has 
been some trouble coming up with a useful definition 
of terrorism, there has been a great deal of confusion 
concerning the terrorists themselves. To start with, the 
Arabic term al Qaeda, which can be roughly translated 
as “the base,” has two meanings. One alludes to a dif- 
fuse, general anti-Western global social movement, 
while the other refers to a specific organization respon- 
sible for the September 11 attacks and numerous other 
terrorist activities over the past two decades.°® 

Osama bin Laden's al Qaeda organization grew out 
of a network of volunteers who migrated to Afghanistan 
in the 1980s to rid that country of its Communist occu- 
piers. (Ironically, in light of later events, bin Laden 
and these volunteers received significant American 
financial aid.) For bin Laden, these efforts took the 
form of jihad, a controversial term that, once again, has 
been the subject of much confusion. Jihad does not, as 
many think, mean “holy war.” Rather, it refers to three 
kinds of struggle, or exertion, required of the Muslim 
faithful: G) the struggle against the evil in oneself, 
(2) the struggle against the evil outside of oneself, and 


(3) the struggle against nonbelievers.? Many Muslims 
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believe that this struggle 
Domestic Terrorism 
Acts of terrorism that take place 
within the territorial jurisdiction 
of a country without direct 
foreign involvement. 


can be achieved without 
violence and denounce the 
form of jihad practiced by 
al Qaeda. Clearly, however, 
bin Laden and his follow- 
ers rejected the notion that jihad can be accomplished 


through peaceable efforts. 


Domestic Terrorism In the years following 
September 11, 2001, America’s counterterrorism strate- 
gies proceeded under the assumption that there were 
two distinct strands of terrorism. First—and most dan- 
gerous—was international terrorism, represented by bin 
Laden and al Qaeda and possessing the resources to carry 
out massive, coordinated attacks. Second was domestic 
terrorism, which involves acts of terrorism that are car- 
ried out within one’s own country, against one’s own 


people, and with no direct foreign involvement. 


Figure 16.1 The “Supercrime” of Terrorism 


Alienated and Online The long-accepted profile 
of the domestic terrorist in the United States is that 
of an alienated individual who becomes emboldened 
after meeting others who share his or her extreme 
views. Usually, such views focus on outrage at American 
military excursions against Muslims in Afghanistan and 
Iraq. These homegrown radicals often find support and 
encouragement on the Internet, which offers training 
manuals, audio and video propaganda, and communica- 
tion with like-minded individuals through chat rooms. 
Take, for example, Mohamed Osman Mohamud, 
whose attempt to bomb a Portland tree-lighting cer- 
emony we discussed at the beginning of this chap- 
ter. Mohamud first caught the attention of federal law 
enforcement authorities when he began trading e- mails 
with a friend who had moved to Waziristan, an al Qaeda 
stronghold in northwestern Pakistan. He also wrote 
numerous articles for online extremist magazines, 


including one article entitled “Getting in Shape without 


To accommodate the idea of terrorism as a “supercrime,” Professor George Fletcher of the Columbia University 
School of Law has devised eight variables that often—though not always—capture the essence of what we think 


about when we consider terrorism. 


1. The violence factor. First and foremost, terrorism is an 


expression of violence. 


2. The intention. Just as the goal of bank robbers is to get the 
cash, terrorists have an objective each time they act. In some 
instances, the very act of violence or destruction fulfills this 


intent. 


3. The victims. Terrorist acts generally target civilians or 


“innocent” persons rather than military personnel. 


4. The wrongdoers. Similarly, terrorists operate outside any 


military command structure. 


5. A “just cause.” Those who decide to use terror to further their 
aims believe that the ends justify the often-violent means. 


6. Organization. Generally, terrorists act in concert with 
other like-minded individuals. The solo terrorist is only now 


becoming more common. 


7. Theater. For a terrorist act to be truly effective, it must be 
dramatic. One expert has even said, “Terrorism is theater.” 


8. The absence of guilt. Terrorists are so certain of the 


righteousness of their cause that they act without feeling guilt 


or remorse. 
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New York City, September 2001 
(Beth A. Keiser/AFP/Getty Images/ 


Korhan Karacan/iStockphoto.com) 


Todd Keith/iStockphoto 


Weights” that sought to help readers prepare “physically 
for jihad” using Pilates.® 


Radical Planning As was the case with Mohamed 
Osman Mohamud, the process of self-radicalization can 
result ina plan to carry out a terrorist attack on U.S. soil. 
Given the lack of experience of the would-be domestic 
terrorists, when these plots do materialize, they are 
often haphazard and amateurish. On May 1, 2010, for 
example, Faisal Shahzad packed a Nissan Pathfinder 
with ten gallons of gasoline, sixty gallons of propane, 
250 pounds of fertilizer, and hundreds of M-88 fire- 
works and parked the car in New York’s Times Square. 
Shahzad, a U.S. citizen born in Pakistan 
who lived in Bridgeport, Connecticut, lit a 
fuse connected to the fireworks and walked 
away, expecting the ensuing explosion to cre- 
ate a fireball of destruction. His plan failed, 
though, because he used the wrong type of 
fertilizer and the firecrackers weren't power- 
ful enough to detonate the containers of pro- 
pane and gasoline.? Instead, a street vendor 
noticed suspicious white smoke coming from 
the vehicle and alerted officials before the 
makeshift bomb could do any damage. 


Evolving Threat Patterns After Faisal 
Shahzad was apprehended at New York’s John 


“Consider me 


the first 
droplet of 


Like a number of other terrorist 
suspects apprehended over the 
past few years, Faisal Shahzad, 
shown here on the Arabic- 
language television news chan- 
nel Al Arabiya, is a U.S. citizen. 
What challenges does this trend 
pose for America’s anti-terrorism 
efforts? (AP Photo/Al-Arabiya via AP 


Television Network) 


F. Kennedy International Airport 
while trying to board a flight to the 
Middle East, he told interroga- 
tors that he had received five days 
of explosives training and $15,000 
from the Pakistani Taliban, an extremist group oper- 
ating out of Waziristan. (The Pakistani Taliban is not 
the same as the Taliban groups that the U.S. military is 
fighting in Afghanistan.) This confession was notable 
for two reasons: (1) it involved a terrorist organization 
other than al Qaeda operating in the United States, and 
(2) Shahzad’s American citizenship and connections 
to a foreign enemy reflected a blurring of the lines 


between international and domestic terrorism. 


The Diffusion of al Qaeda Because of successful 
U.S. military operations against al Qaeda bases and world- 


wide law enforcement efforts to cut off the organization’s 


the blood tha: wisi foiow.’ 


—FAISAL SHAHZAD, 
FAILED TIMES SQUARE BOMBER, TO A FEDERAL JUDGE 
DURING HIS SENTENCING HEARING (2010) 
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supply of funds, al Qaeda is no longer the powerful orga- 
nization it was in the late 1990s and early 2000s. It now 
relies more on a loose organization of affiliates— 
“more of a McDonald’s . . . than a General Motors,” 

in the words of one expert.’° Today, diffuse al Qaeda 
cells create their own strategies and pick their own 
targets. Even before Osama bin Laden’s death, these 
groups tended to see him more as an inspirational fig- 
ure than a hands-on leader.” 

For example, anal Qaeda branch in the small, poor 
Middle Eastern country of Yemen has been particularly 
active on American soil. It was responsible for training 
Umar Farouk Abdulmutallab, a Nigerian who attempted 
to detonate a bomb hidden in his underwear on a 
Northwest flight as it landed in Detroit on December 25, 
2009. Then, in October 2010, two packages containing 
bombs were shipped from Yemen to Jewish religious 
centers in Chicago. The packages were intercepted 
thanks to a tip from Saudi Arabian intelligence agents. 
Finally, the writings of al Qaeda associate Anwar al- 
Awlaki, a radical U.S.-born cleric hiding in Yemen, are 
known to have influenced Abdulmutallub, Army major 
Nidal Malik Hasan (who, as mentioned earlier, killed 
thirteen people at Fort Hood, Texas, in 2009), and the 


Oregon teenager Mohamed Osman Mohamud.’? 


The Internationalization of Domestic Terrorism 
The newer version of al Qaeda, perhaps finding it dif- 
ficult to execute large-scale operations such as the 9/11 
attacks, has instead focused recently on smaller jobs 
involving American-born operatives. In August 2010, 
federal officials charged fourteen people involved in 
gathering potential recruits from immigrant neighbor- 
hoods in Minnesota to join an extremist rebel group 
with al Qaeda ties in the African country of Somalia. 
"It’s pretty clear that while al Qaeda would still love to 
have home runs, they will take singles and doubles if 
they can get them,” one terrorism expert and former 
Central Intelligence Agency (CIA) officer said. “And 
that makes the job of counterterrorism much, much 
harder.” 

Other terrorist organizations seem to be follow- 
ing a similar strategy. After Faisal Shahzad, the Times 
Square suspect, was arrested, an Afghan Taliban leader 


bragged that with “all this new technology, it’s not dif- 


302 PART 5 Special Issues 


ficult to recruit people in the West.” He also 
claimed to have received hundreds of e-mails from 
potential homegrown American terrorists who “want to 


join us.”*4 


Terrorism Trends for the Future Smaller opera- 
tions involving American-born terrorists influenced 
by international sources are the result of several trends 


identified by homeland security expert Brian M. Jenkins. 


Notice how each of Jenkins’s trends, which fol- 
low, deemphasize the importance of any single, 


dominant organization such as al Qaeda: 


j Terrorists have developed more efficient methods of 
financing their operations through avenues such 
as Internet fund-raising, drug trafficking, and 
money laundering schemes. 

Z Terrorists have developed more efficient organizations 
based on the small-business model, in which 
individuals are responsible for different tasks 
including recruiting, planning, propaganda, and 
social services such as supporting the families 
of suicide bombers. These “employees” do not 
answer to a single leader but rather function as 
a network that is quick to adjust and difficult to 
infiltrate. 

3 Terrorists have exploited new communications 
technologies to mount global campaigns, relying on 
the Internet for immediate, direct communication 


among operatives and as a crucial recruiting tool.}5 
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As you may have noted, each of these trends favors 
the global terrorism movement. Indeed, Jenkins finds 
that today’s jihadists are dangerous, resilient survi- 
vors who have achieved some strategic results and 
are determined to continue attacking their enemies. 
“Destroying their terrorist enterprise,” he concludes, 


“will take years.”?© 


THE TERRORIST THREAT 


On September 18, 2001, just a week after the hijacked 
airplanes flew into the World Trade Centers and the 
Pentagon, a batch of envelopes containing several grams 
of anthrax powder were sent out to various media out- 
lets from a post office in Trenton, New Jersey. Anthrax 
is a very dangerous infectious disease transmitted by 
bacteria so small that a thousand spores would not reach 
across the thin edge of a dime.’? On October 5, Robert 
Stevens, a photo editor for the Florida-based news- 
paper Sun, died after inhaling some of the powder. Over 
the next few weeks, several more anthrax-filled enve- 


lopes infiltrated the U.S. Postal Service, including two 


mailed to U.S. senators, and twenty-one other people 


became infected. Four of them died. 

This first- known deliberate use of bacteria to com- 
mit murder in the United States was almost completely 
unexpected. Only eighteen cases of inhaled anthrax 
spores were recorded in the entire twentieth century. 
Weapons experts knew that the bacteria could be dis- 
seminated from a germ-packed light bulb or a suitcase 
with holes punched in it, but nobody had considered 
the post office as an anthrax delivery service.!® Thus, 
though the perpetrators and therefore their motives are 
still unknown, the incident was a very effective act of 
terrorism. Not only was it unpredictable and random, 
but it gave people a reason to fear a mainstay of their 


daily life—the mail. 


The Weaponry of Terrorism While the images 
and memories of September 11, 2001, remain part of 
the national psyche, the anthrax mailings have largely 
been forgotten. For the most part, however, homeland 
security experts are more concerned about the dangers 
presented by minuscule bacteria than by the threat 
posed by two-hundred-ton airplanes. In 2007, Robert 


Mueller, the director of 
the FBI, said that “the 
biggest threat faced by 
the United States in 
the counterterrorism 
arena... is [a] WMD 
in the hands of ter- 
rorists.”"'? WMD is the 
acronym for weapons 
of mass destruction, a 
term used to describe 
a wide variety of deadly 
instruments that repre- 
sent significant security 
challenges for the United 
States and other targets 
of international terror- 
ism. Anthrax is consid- 
ered a WMD because a 


very small amount of it 


Weapons of Mass 
Destruction (WMDs) a 
term that describes nuclear, 
radiological, chemical, or biological 
weapons that have the capacity to 
cause significant damage. 


Biological Weapon 
Any living organism, such 

as a bacterium or virus, used 
to intentionally harm or kill 
adversaries in war or targets 
of terrorist attacks. 


Chemical Weapon 

Any weapon that uses a 
manufactured chemical to harm or 
kill adversaries in war or targets of 
terrorist attacks. 


Nuclear Weapon An 
explosive device that derives its 
massive destructive power from 
the release of nuclear energy. 


Radiation Harmful energy 
that is transmitted outward from 
its source through rays, waves, or 
particles following the detonation 
of a nuclear device. 


has the potential to cause 
a massive amount of 
destruction, killing and sickening thousands of people. 

WMDs come in four categories: (1) biological weap- 
ons, (2) chemical weapons, (3) nuclear weapons, and 
(4) radiological weapons. Biological weapons are liv- 
ing organisms such as bacteria, viruses, and other 
microorganisms such as anthrax that cause disease and 
death. Because these weapons are “alive,” they have 
unique capabilities to reproduce and spread undetected 
through large populations of humans, animals, and 
plants. In contrast, chemical weapons are manufac- 
tured for the purpose of causing harm or death. They 
can be inhaled or ingested, and they can seep into the 
body though the skin or eyes. 

The “doomsday” terrorist attack scenario involves 
nuclear weapons. The destructive force of these bombs 
is caused by the massive release of heat and energy that 
accompanies their detonation. Only two such bombs 
have ever been used—by the U.S. military against the 
Japanese cities of Hiroshima and Nagasaki in August of 
1945. About 70,000 people in Hiroshima and 40,000 
people in Nagasaki were killed instantly. Adding to the 
devastating impact of these weapons is the radiation 


that is released following detonation. Radiological 
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material destroys human 
Antiterrorism and 
Effective Death 
Penalty Act of 1996 
(AEDPA) Legislation 
giving law enforcement officers 
the power to arrest and 
prosecute any individual who 
provides “material support or 
resources” to a “foreign terrorist 
organization.” 


cells, and exposure to high 
levels of radiation can 
lead to immediate death. 
Exposure to lower levels of 
radiation is also danger- 
ous, greatly increasing the 
risk of long-term health 
problems such as cancer. 
(CAREER TIP: Homemade 
bombs, otherwise known as improvised explosive devices 
[IEDs], are also of great concern to homeland security 
officials. Bomb appraisal officers have the responsibility of 
responding to IED alarms, particularly in airports and other 


public transportation areas.) 


The Incidence of WMDs For all the nightmarish 
possibilities, WMDs have been more a threat than a 
reality on American soil. Besides the anthrax mailings 
already discussed, only one instance of bioterrorism 
has occurred in the United States. In 1984, members of 
the Rajneesh cult spread salmonella bacteria through 
supermarkets and restaurants in The Dalles, Oregon, as 
part of an effort to influence local elections. About 750 
residents fell ill, none fatally. Terrorist attacks using 
chemical agents have been rare throughout the world, 
and there have been no nuclear or radiological terror- 
ism incidents. 

There are a number of reasons why WMDs have 
been used only rarely. The biological agents most appro- 
priate for terrorist attacks are short lived and easily 
destroyed, so there is no guarantee that they will be 
effective. The materials needed to carry out a chemical, 
nuclear, or radiological attack are heavily regulated by 
the world’s governments, and their theft or purchase 
in significant amounts is likely to set off alarm bells. 
Furthermore, once a threat has been identified, govern- 
ments respond by lessening the risks associated with 
that threat. Within two years of the anthrax scare, for 
example, U.S. post offices began installing alarm sys- 
tems designed to detect the presence of anthrax 
spores in mail-handling facilities.*° (CAREER TIP: 
U.S. Coast Guard marine inspectors have the author- 
ity to conduct inspections and board all vessels 
within U.S. waters to search for materials that 


may pose a threat to national security.) 
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¢HO' W HAS THE 
Us . GOVERNMENT — 


RESPONDED TO 
TERRORISM? 


On September 12, 2001, President George W. Bush made 
a public promise that the “United States of America will 
use all our resources to conquer this enemy.”** About 
seven and a half years later, as Barack Obama assumed 
the presidency, he warned “those who seek to advance 
their aims by inducing terror and slaughtering inno- 
cents” that “[o]ur spirit is stronger and cannot be bro- 
ken; you cannot outlast us, and we will defeat you.”** 

So far in this chapter we have concentrated on 
the nature of terrorism and the threat that it poses. 
Now we turn our attention to the “resources” that the 
United States has at its disposal to “defeat” this threat. 
Eventually, this discussion will lead us to an examina- 
tion of the tactics used by law enforcement agents and 
other government actors to combat terrorism, along 
with the controversies that these tactics have sparked. 
We start, however, with an examination of the rules 
governing counterterrorism and the agencies and indi- 


viduals that are bound by them. 


THE ANTITERRORISM 
AND EFFECTIVE DEATH 
PENALTY ACT 


Signed into law by President Bill Clinton on April 
24,1996, the Antiterrorism and Effective Death 
Penalty Act (AEDPA) was passed in response to 
the 1995 truck bombing of the Alfred P. Murrah Federal 
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Building in Oklahoma City, Oklahoma. The primary goal 
of the AEDPA is to hamstring terrorist organizations by 
cutting off their funding from outside sources. The law 
prohibits persons from “knowingly providing material 
support or resources’ to any group that the United States 
has designated a “foreign terrorist organization,” or 
FTO.?? Each year, the U.S. secretary of state is required to 
provide Congress witha list of these FTOs, loosely defined 
to cover organizations that are (1) foreign, (2) engage in 
terrorist activity, and (3) threaten the security of U.S. 
citizens or the United States itself.24 The latest edition of 
this list included forty-four such organizations, most of 
them based in the Middle East.?5 

“Material support” is defined very broadly in the 
legislation, covering funding, financial services, lodging, 
training, expert advice or assistance, communications 
equipment, transportation, and other physical assets.?° 
The “knowingly” requirement applies to all material sup- 
port except for direct monetary donations to FTOs—this 
act is a strict liability crime (see page 68). Consequently, 
even if a person is unaware that the recipient of chari- 
table giving is involved in terrorist activity, he or she can 
be prosecuted under the AEDPA.*? 


THE PATRIOT ACT 


The original AEDPA did not include the provision 
making a donation to an FTO a strict liability crime. 
This amendment was part of the far-reaching scope of 
the Patriot Act, signed into law by President George 
W. Bush on October 26, 2001, just six weeks after the 
September 11 terrorist attacks.?8 


“Leveling the Playing Field” As we have seen 
throughout this textbook, particularly in Chapters 7 
and 10, the emphasis on the rights of the accused in 
the American criminal justice system often makes it 
difficult to arrest and convict suspected criminals. 
The Patriot Act resulted from a strong impulse to 
“level the playing field” when it comes to terrorists. 
The legislation makes it easier for law enforcement 
agents to collect information about those suspected 
of committing terrorist acts or having knowledge of 
terrorist activity and then detain them based on that 


information. It enhances the power of the federal gov- 


ernment to keep non- 

Patriot Act Legislation passed 
in the wake of the September 11, 
2001, terrorist attacks that greatly 
expanded the ability of government 
agents to monitor and apprehend 
suspected terrorists. 


citizens under suspicion 
of having terrorist sym- 
pathies from entering 
the United States, and, 
as we have seen, it tar- 
gets the fund-raising of 
terrorist enterprises. 

A massive piece of legislation, the Patriot Act is 
difficult to summarize. Selected aspects are listed here, 
however, to provide a general idea of the statute’s goals, 


as well as its methods of achieving them: 


e The act relaxes restrictions on information 
sharing between various U.S. law enforcement 
agencies and other governmental departments 
concerning suspected terrorists. 

e It creates the crime of knowingly harboring a 
terrorist. 

e It allows law enforcement agents greater freedom 
in seizing the e-mail records of suspected 
terrorists. 

e It authorizes funds to triple the number of 
border patrol agents, customs inspectors, and 
immigration enforcement officers along the 
United States’ northern border with Canada. 

e _ Itallows the federal government to detain non- 
U.S. citizens suspected of terrorist activity for 
up to seven days without informing them of the 
charges on which they are being held. 

e It eliminates the statute of limitations (see 
page 181) for prosecution of the most serious 


terrorism-related crimes.?? 


Renewing the Patriot Act Partly because of the 
speed with which the Patriot Act was pieced together 
and approved, many lawmakers and their constituents 
were wary of its long-term impact on the civil rights of 
all Americans. Consequently, a “sunset provision” was 
added to the initial legislation, meaning that it would 
expire if not renewed by Congress at certain invervals. 
In 2011, President Barack Obama, despite having criti- 
cized the Patriot Act before taking office, signed a four- 
year extension of the legislation.°° It seems that despite 
its perceived weaknesses, the Patriot Act has become an 


accepted part of America’s antiterrorism arsenal. 
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Why do you think President Barack 
Obama, shown here with Homeland 
Security Secretary Janet Napolitano in 
the White House, signed an extension 
of the Patriot Act in 2011? (AP Photo/ 


Carolyn Kaster) 


THE DEPARTMENT OF 
HOMELAND SECURITY 


While the Patriot Act transformed the legal 
landscape of America’s counterterrorism 
efforts, the Homeland Security Act of 2002 
had a similar effect on the inner workings 
of the U.S. government.*" Prior to this leg- 
islation, disaster management at the federal 
level was primarily the responsibility of the 
Federal Emergency Management Agency 
(FEMA). The Patriot Act placed FEMA, as well 
as twenty-one other federal agencies, under the control of 
the Department of Homeland Security (DHS). 

Descriptions of those agencies within the DHS that 
have traditionally been oriented toward law enforce- 
ment, such as U.S Customs and Border Protection 
(CBP) and U.S. Immigration and Customs Enforcement 
(ICE), can be found in Chapter 5, and we will not repeat 
that discussion here. A wide variety of other federal 
agencies, including the following, also answer directly 
to the secretary of homeland security, a post currently 
held by Janet Napolitano: 


e = The Transportation Security Administration (TSA) is 
responsible for the safe operation of our airline, 
rail, bus, and ferry services. 

e U.S. Citizenship and Immigration Services (USCIS) 
handles the “paperwork” side of U.S. immigration 
law. The agency processes the more than 20 mil- 
lion applications made each year by individuals 
who want to visit the United States or reside or 
work in this country. 

e FEMA retains its 


position as the 
Infrastructure The 


services and facilities that 
support the day-to-day needs of 
modern life, such as electricity, 
food, transportation, and water. 


lead federal agency 
in preparing for 
and responding to 


disasters such as 
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hurricanes, floods, terrorist attacks, and 


infrastructure concerns. The term infrastructure 
refers to the facilities and systems that provide 
the daily necessities of modern life, such as 
electric power, food, water, transportation, and 


telecommunications. 


Some critics of the DHS argue that its immense bureau- 
cratic structure has dulled the effectiveness of indi- 
vidual agencies, which must now go through a chain of 
command rather than relying on their own initiative. 
FEMA, in particular, was the target of a firestorm of 
criticism following its less-than-stellar response to 
Hurricane Katrina, which devastated the Gulf Coast of 
the United States in 2005. (CAREER TIP: When a natural 
disaster hits, FEMA responds by immediately sending relief 
workers into the area to provide the affected communities 


with emergency services.) 


FEDERAL AGENCIES 
OUTSIDE THE DHS 


The DHS does not directly control all federal efforts 
to combat terrorism. Since September 11, 2001, the 
FBI, a branch of the Department of Justice, has been 
the “lead federal agency” for all terrorism-related 


matters. Its Strategic Information Operations Center 


serves as an information clearinghouse for federal, 
state, and local law enforcement agents who want 
to share information on terrorism-related matters. 


Indeed, the agency now lists “protecting the United 


In particular, two 
intelligence agencies 
are integral to American 
antiterrorism efforts. 
The first is the Central 


Intelligence Agency An 
agency that is primarily concerned 
with gathering information about 
potential criminal or terrorist 
events in order to prevent those 
acts from taking place. 


States from terrorist attack” as its highest 
organizational priority.°? 


The intelligence agencies of the U.S. gov- 


Intelligence Agency 
(CIA), which is respon- 


Central Intelligence 
Agency (CIA) The u.s. 
government agency that is 
responsible for collecting and 
coordinating foreign intelligence 


ernment also play an important role in antiterrorism sible for gathering and 


efforts. As opposed to a law enforcement agency, which analyzing information 


works to solve crimes that have already occurred, an on foreign 


operations. 
overn- 
intelli 8 National Security Agency 
intelligence agency works to prevent crimes or other ments, corporations, (NSA) The intelligence 


agency that is responsible for 
protecting U.S. government 
communications and producing 
intelligence by monitoring foreign 
communications. 


undesirable acts by gathering information, or intelli- and individuals, and 


gence, on potential wrongdoers and stopping the illegal then passing that infor- 


conduct in the planning stage. Intelligence operations mation on to the upper 


rely on the following strategies to collect information: levels of our federal 


, i ] over nt. 
e Electronic surveillance of phone and e-mail 8 oe 


The second, the National Security Agency 


communications, as well as advanced recording 
devices placed on satellites, aircraft, and land- OSES Fa PUTO UNREST eM Sah ie, one 
based technology centers. analyzing information, but it focuses primarily on 
ere eotleciionalich acto the communications. NSA agents eavesdrop on foreign 
Meer ore never eed anteryienagah AERO NA Ae form they might take, while 
Prop leeee te vercrnle: (iowledee ahoutaress at the same time working to ensure that sensitive 
Briere messages sent by the U.S. government are not sub- 
e Open-source collection, or close attention to “open” Nei gue goes ARE Raed: Becta os 
eee ebooks newspapers ratigand and the NSA need Middle East specialists to gather intel- 
Pero ranarn eerora wand lntemet sites: ligence in countries such as Iraq and Iran and, more gen- 
sine t feeder erally, £9 help Even eut officials better understand 
mele eee ceryicce: the political and religious complexities of the region.) 


; , eS a 


e  Counterintelligence, which involves placing 
undercover agents in a position to gain 
information from hostile foreign intelligence 


services.°? 


TEST prep 


Be sure to eat before taking a test. Having 
food in your stomach will give you 
the energy you need to concen- 
trate. Don’t go overboard, how- 
ever. Too much food or heavy 
foods will make you sleepy 

during the exam. 


TERRORISM? 


Several years ago, the chair of an independent congres- 


sional panel investigating the September 11 attacks 


(the 9/11 Commission) said that the “most important 
failure” of the nation’s leaders prior to the September 
11 attacks was “one of imagination.”°4 In other words, 
because our criminal justice and intelligence experts 

could not imagine such a scenario, they were powerless 


to prevent it. 
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Today, no such imagi- 
Preventive Policing A 
law enforcement strategy that 
has proved popular against 
domestic terrorist suspects, in 
which police officers work to 
apprehend the suspects in the 
planning stages of a potential 
criminal act, rather than after 
the act has taken place. 


nation is necessary. With 
memories of the falling 
towers and a smoldering 
Pentagon still potent, the 
U.S. homeland security 
apparatus has developed a 
wide variety of methods to 
protect America from ter- 
rorist activity. From 2008 to 2010, law enforcement and 
intelligence agencies foiled at least fifteen domestic 
terrorism plots,°5 and the likelihood of an American 
citizen dying at the hands of a terrorist is minuscule. 
Keeping in mind the ever-present possibility of a suc- 
cessful terrorism operation, in this section we will 
examine the various strategies that have been devised 
to detect American terrorist plots and prevent another 
attack. 


PREVENTIVE POLICING 


Twenty-year-old Mohamed Mahmood Alessa may not 
have been much of a criminal mastermind, but he was 

an expert braggart. “He’s not better than me. I'll 

do twice what he did,” Alessa, an American citi- 

zen of Palestinian descent, said of Major Nidal 
Hasan, who killed thirteen people at Fort Hood, Texas, 
in 2009.°° “My soul cannot rest until I shed blood,” 
Alessa boasted on another occasion. “I wanna, like, 
be the world’s best known terrorist.”°7 Unfortunately 
for Alessa, when he said these things he was talking to 
an undercover officer working for the New York Police 
Department. Consequently, in June 2010, Alessa and 
his friend Carlos Almonte were arrested as they tried to 
board a flight to Africa and were charged with conspir- 


ing to join the Somali terrorist group al-Shabaab. 


Taking No Chances In Chapter 4, we saw that 
criminal law generally requires intent and action. That 
is, a person must have both intended to commit a crime 
and taken some steps toward doing so. In most cases, 
criminal law also requires that a harm has been done 
and that the criminal act caused the harm. According 
to federal officials, however, no evidence showed that 
either Mohamed Mahmood Alessa or Carlos Almonte 


had any successful contacts with established terrorist 
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groups. The only weapons the two men possessed were 
folding knives, and they appeared to have spent most of 
their time lifting weights, playing violent video games, 
and watching jihadist videos on the Internet. 

The case of Alessa and Almonte represents a grow- 
ing trend in the criminal justice system brought about 
by the new challenges of fighting terrorism. The goal 
for many law enforcement agencies is no longer to solve 
crimes after they have occurred, but rather to prevent 
them from happening in the first place. Even though 
Alessa and Almonte did not pose any “known immedi- 
ate threat to the public,”°° federal authorities were not 
willing to take the risk that the actions of these men 
could eventually evolve into something dangerous to 
U.S. citizens at home or abroad. Although some observ- 
ers claim that law enforcement officials are exaggerating 
the menace posed by many of these accused plotters, the 
government points to a record of successes to justify this 
new approach of preventive policing. (See Figure 16.2 
on the facing page.) 


informants and Entrapment To infiltrate home- 
grown terrorist cells, law enforcement relies heavily on 
intelligence provided by informants (first discussed 
in Chapter 6). Because these makeshift cells often 
need help to procure the weaponry necessary for their 
schemes, they are natural targets for well-placed 
informants and undercover agents (both discussed in 
Chapter 6). Hampered by their amateur approach to 
terrorist activities, these suspects also are natural tar- 
gets for well-placed “insiders.” According to the Center 
of Law and Security at New York University, 62 percent 
of the federal government’s most significant terrorism 
prosecutions relied on evidence provided by infor- 
mants.°9 As you may recall from the beginning of this 
chapter, FBI agents gave Mohamed Osman Mohamud 
funds to purchase explosive material and even provided 
him with a fake bomb in that young man’s efforts to 
carry out an attack in Portland, Oregon. 

These tactics have drawn criticism from some quar- 
ters. Following Mohamud’s apprehension, for example, 
one commentator wrote an article entitled “The FBI 
Successfully Thwarts Its Own Terrorist Plot.”4° Stephen 
R. Sady, Mohamud’s defense attorney, charged the FBI 
with “basically grooming” his client to commit a ter- 


rorist act.#' As you learned in Chapter 4 (see page 76), 


entrapment is a possible defense for criminal behavior 
when a government agent plants the idea of committing 
a crime in a defendant who would not have considered 
it on his or her own. Although the entrapment defense 
has often been raised in terrorism cases involving infor- 
mants or undercover agents, it has yet to succeed. In 
every instance, judges and juries have found that the 
defendant was predisposed to terrorist behavior without 


any help from the government.4” 


Accepting Change “Intelligence used to be a dirty 
word” for local police departments, according to David 


Carter, a professor of criminal justice at Michigan 


State University.4° Today, however, hundreds of mil- 
lions of dollars of support from the U.S. Department 
of Justice and the DHS have helped create more than 
one hundred nonfederal police intelligence units, 
with at least one in every state.44 The New York Police 
Department, in a class by itself, has more than one 
thousand personnel assigned to homeland security 
and has stationed agents in six foreign countries. 
Thanks to the FBI’s Joint Terrorism Task Forces and 
fusion centers that bring multiple agencies together in 
one location, state and local police departments also 
have more opportunities to share intelligence with 


their federal counterparts. 


Figure 16.2 Preventive Policing: The Age of the Foiled Plot 

Testifying before Congress in 2001, then attorney general John Ashcroft succinctly outlined the nation’s new law 
enforcement strategy regarding domestic terrorists: “Prevent first, prosecute second.” This blueprint has led to dozens of 
“quick strikes” against alleged terrorists, including the several examples listed here. 
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Facebook Farce 

December 2010 

The Plot: Antonio Martinez, a 
recent American convert to Islam, 
tried to blow up a U.S. military 
recruitment center in Catonsville, 
Maryland. On his Facebook page, 
Martinez wrote that all he “thinks 
about is jihad.” 

How Far It Got: Martinez loaded 
an SUV with barrels of explosives 
and parked the vehicle next to 
the recruitment center. He then 
dialed a cell phone number that 
he believed would detonate 

the bombs, which, in reality, 
were fakes provided by an FBI 
undercover agent. 

The Result: Martinez was 
charged with attempted use of 
weapons of mass destruction 
and attempted murder of federal 
officers. If convicted, he faces life 
behind bars. 


Targeting the Military 

October 2010 

The Plot: Farooque Ahmed, a U.S. 
citizen born in Pakistan, planned 
on detonating several bombs 

in the Washington, D.C., Metro 
subway system to “kill as many 
military personnel as possible.” 
How Far It Got: Ahmed, who 
lived in nearby Ashland, 
Virginia, spent six months casing 
Metro stations around the 
Pentagon, headquarters of the 
U.S. Department of Defense. 
Ahmed also met several times 
with undercover federal agents 
disguised as al Qaeda operatives 
to discuss possible contributions 
to worldwide jihad. 

The Result: Ahmed was charged 
with attempting to provide 
material support to a foreign 
terrorist organization and 
planning a terrorist attack ona 
transit facility. If found guilty, he 
could spend fifty years in prison. 


Terrorism Camp 

July 2009 

The Plot: A group of North 
Carolinians, apparently led by 
aman named Patrick Boyd, 
prepared to travel to the Middle 
East to wage “holy war” against 
the United States and its allies. 
How Far It Got: Boyd ran a kind of 
terrorist training camp on private 
property in rural Caswell County, 
North Carolina, training his 
charges in the use of Kalashnikov 
AK-47 rifles and other weapons 
used in various Middle East 
conflicts. Four of the suspects 
planned to “meet up” in Israel to 
begin their violent jihad. 

The Result: In February 2011, 
Boyd pleaded guilty to charges 
of conspiring to provide support 
to terrorists and conspiring to 
murder, kidnap, maim, and injure 
potential victims. He could be 
sentenced to a lifetime in prison 
for his crimes. 
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Preparedness An 
umbrella term for the actions 
taken by governments to 
prepare for large-scale 
catastrophic events such 

as terrorist attacks. 


First Responder An 
individual who is responsible for 
the protection and preservation 
of life and property immediately 
following a disaster. 


EMERGENCY 
PREPAREDNESS 
AND RESPONSE 


The White 


preparedness as the “existence of 


House defines 
plans, procedures, policies, train- 
ing, and equipment necessary at the 
federal, state, and local level to maxi- 
mize the ability to prevent, respond to, and 
recover from major events.”*5 The term has 

come to describe a wide variety of actions taken at dif- 
ferent governmental levels to protect a community not 
only against terrorist attacks but also against natural 
disasters such as hurricanes, tornadoes, and floods. 
The Oakland County (Michigan) Emergency Operations 
Center, for example, combines the contributions of 
thirty-four different local agencies, each one organized 
and prepared for a different type of emergency. 

A necessary correlate to preparedness is response, 
or the actions taken after an incident has occurred. 
Because the federal government is usually unable to 
respond rapidly to any single incident, the burden of 
response initially falls on local emergency person- 
nel such as police officers, firefighters, and emer- 
gency medical technicians. These aptly named first 
responders have several important duties, including 


the following: 


e Securing the scene of the incident by maintaining 
order. 
Rescuing and treating any injured civilians. 
Containing and suppressing fires or other 
hazardous conditions that have resulted from the 
incident. 


e Retrieving those who have been killed.4° 
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y) 
ie 


fe) 


Members of a hazardous material team 
wear protective suits as they respond 
to an anthrax scare in Centennial, 
Colorado. Why are these emergency 
personnel called first responders? 
What role do first responders 
play in homeland security? (John 
Moore/Getty Images/iStockphoto.com) 


SSSR RRR ET RSS 


First responders often show 
great bravery in carrying out 
their duties under extremely 


On 
September 11, 2001, 343 firefighters and 


dangerous circumstances. 


75 police officers were killed in the line of duty. 


WHAT ARE THE 
MAIN ISSUES IN 
BORDER SECURITY? 


.: ae 

In its final report on the events that led up to 
September 11, 2001, the 9/11 Commission had plenty of 
blame to spread around. Poor preparation for a terrorist 
attack, poor performances by the FBI and other domes- 
tic law enforcement agencies, and poor intelligence 
gathering by the CIA were all highlighted as causes for 
concern and needed reform. 

The commission seemed particularly disturbed, 
however, at the ease with which proved and potential 
terrorists could enter the United States. “Protecting 
borders was not a national security issue before 9/11,” 
the report remarked, with more than a hint of dis- 
belief.4? The protection of our national borders has cer- 
tainly become an issue since the commission published 
its report, though questions remain as to whether home- 


land security has significantly improved as a result. 


REGULATED Increased Scrutiny E 
isa Official authorization 
POINTS OF ENTRY One of the hard les- allowing a person to travel to and 
sons of the September 11 within the issuing country. 
People and goods legally enter the United States 


attacks was that regula- 
through checkpoints at airports, seaports, and guarded 


tion of points of entry 


land stations. At these regulated points of entry, gov- does not ensure security. Every one of the nineteen 


ernment agents ch ‘ a : : : 
8 eck documents such as passports hijackers involved in those attacks entered the United 


and visas and inspect luggage and cargo to ensure States legally—that is, with a valid visa. They were also 


compliance with immigration and trade laws. (A visa able to easily board the airplanes that they used as flying 


is a document issued by the U.S. State Department bombs. Consequently, one of the hallmarks of home- 


that indicates the conditions under which a holder can 


land security has been increased scrutiny at points of 
enter and travel within the United States.) The task is 


entry—particularly airports. The DHS Transportation 


immense: close to 90 million i isi i ; Pei : a Laare 
) on foreign visitors arrive at Security Administration (TSA) has overseen significant 


America’s more than one hundred i i ir- ; : 
dred international air changes in the way airports screen passengers, luggage, 


ports each year, with millions more passing through and cargo. Border personnel, both at home and abroad, 
patrol stations along our borders with Mexico and 
Canada. (CAREER TIP: Millions of immigrants—both legal 


and illegal—rely on immigration lawyers to defend their 


have been trained to look for “terrorist risk factors” 
for all foreigners entering the United States. The FBI’s 
Terrorist Screening Center has also created a “No Fly” 


rights and help them navigate the extremely complex list of individuals who are deemed to pose a risk of ter- 


world of immigration law.) rorist activity and therefore are not allowed to board 


flights leaving or entering the United States. 


ee Ee 


. a 
the risk factors mentioned in the 


CUSTOMS AND BORDER previous section are the purchase of a 
PROTECTION AGENT one-way plane ticket with cash and a fail- 


JOB DESCRIPTION: ure to check any luggage for long flights. 


® Ensure that laws are observed when goods and people enter the These behavior patterns may indicate that 
United States. Work at ports of entry and along the U.S. borders with 
Canada and Mexico to prevent smuggling and the entrance of illegal 


Success and Failure Sometimes 


port- of- entry strategies succeed, 


~ and sometimes they fail. Two of 


a traveler wishes to keep his or her iden- 
tity hidden and that he or she may have 


aliens. 
® Conduct surveillance along the border using electronic sensors, no plans for a return flight. One trou- 
infrared scopes, low-light television systems, and aircraft. bling aspect of the “Christmas bomber” 
WHAT KIND OF TRAINING IS REQUIRED? case that was discussed previously in this 


® Be fluent in Spanish or be able to chapter is that Umar Abdulmutallab fol- 
learn the Spanish language. 


e Pass a thorough eee 


lowed this pattern exactly and was still 
a allowed to board Northwest Flight 253 in 


Andrew Poertner) 


on the No Fly list, allowing federal agents 


2 background i 
ae investigation, medical — reeaeenetts Amsterdam and fly to Detroit. At the same 
= examination, fitness * % ane 8 time, Faisal Shahzad, the attempted Times 
au est, and drug t ie _——s Square bomber, would have successfully 
5 hh tte fled the country had his name not been 
call = 


to arrest him while his airplane destined 
for the Middle East was still at the gate in 
New York.4® 
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The U.S. Border Patrol’s unmanned aerial vehicle (UAV) 
uses thermal and night-vision equipment to detect ille- 
gal immigrants trying to sneak into the United States. 
Why is technology like the UAV so important to the 
Border Patrol’s efforts? (AP Photo/John Miller) 


UNREGULATED 
BORDER ENTRY 


Every year about 300,000 non-U.S. citizens, unable to 
legally secure visas, enter the country illegally by cross- 
ing the large, unregulated stretches of our borders with 
Mexico and Canada. Securing these border areas has 
proved problematic, if not impossible, for the various 
homeland security agencies. As a result, the border 
areas provide a conduit for illegal drugs, firearms and 
other contraband, illegal immigrants, and, possibly, 
terrorists and WMDs to be smuggled into the country. 
The main problem for the U.S. Border Patrol and 
local law enforcement agents in trying to stem this 
flow is logistics. The U.S.-Canadian border extends 
for 3,957 miles (not counting Alaska), and the border 
with Mexico stretches for 1,954, miles. Much of the bor- 
derland consists of uninhabited plains and woodland 
to the north and desert and scrubland to the south. To 
compensate, the homeland security presence on the 
Mexican border has never been greater. In September 
2011, approximately 21,000 Border Patrol agents were 
monitoring the area, up from 9,000 in 2001. 
Even with this small 


Illegal Immigrant A army of agents and physi- 


person who has entered 

the United States without 
passing through customs and 
immigration controls, and 
therefore has no legal right to 
be in the country. 


cal barriers such as check- 
point stations, barbed-wire 
fences, and roadblocks in 
the most populous areas, 


effectively policing this 
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immense expanse of land is nearly impossible. The crime 
surge on the border fueled by the drug war in Mexico, dis- 
cussed earlier in this textbook, is putting further pressure 
on law enforcement and homeland security resources. An 
estimated go percent of the illegal drugs that enter the 
United States come from Mexico, and an estimated go 
percent of the weapons seized at crime scenes in Mexico 
come from the United States.49 As of 2011, however, no 
high-level terrorist suspects are known to have taken an 
illegal land route into the United States. 


4 


éHOW DO WE 


After Faisal Shahzad was arrested for attempting to deto- 
nate a bomb in New York’s Times Square, he was inter- 
viewed by federal law enforcement agents without being 
read his Miranda rights. The officers were able to do so 
under an exception to the rules of interrogation, which we 
learned about in Chapter 7, that applies when public safety 
is believed to be at risk. After investigators determined 
there was no such threat, they did read Shahzad his rights 
to remain silent and then continued the interrogation. 

Even this cautious approach angered many, includ- 
ing Republican senator John McCain of Arizona. “When 
we detain terrorism suspects, our top priority should 
be finding out what intelligence they have that could 
prevent future attacks and save American lives,” he 
said. “Our priority should not be telling them they have 
a right to remain silent.”5° 

The challenge of protecting personal freedoms in 
the era of homeland security requires difficult deci- 
sions. Magistrate Judge H. Kenneth Schroeder, Jr., who 
oversaw the trial of six young “wannabe” terrorists in 
Lackawanna, New York, several years ago, said he spent 
“some pretty restless, sleepless nights” trying to “bal- 
ance the rights of the people of the community to be 
safe and the rights of the defendants.”5" As we have seen 
throughout this textbook, the need to balance the rights 
of society and the rights of the individual is a constant 


in the criminal justice system. As we will see in this 
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section, nowhere is this challenge more fraught with 


difficulty than in the struggle against terrorism. 


SEARCHES, SURVEILLANCE, 
AND SECURITY 


The Fourth Amendment protects against unreason- 
able searches and seizures. According to the United 
States Supreme Court, the purpose of this amendment 
is to “prevent arbitrary and oppressive interference 
by enforcement officials with the privacy and personal 
security of individuals.”5? In practice, this has meant 
that a “neutral and detached” judge must, in most cir- 
cumstances, decide whether a search or surveillance of a 
suspect's person or property is warranted. Law enforce- 
ment has often chafed against these restrictions, and 
this tension has only been exacerbated by 
the demands of counterterrorism 


search and surveillance strategies. 


The Patriot Act and Searches 
The case of Zacarias Moussaoui is 
“Exhibit A” for those who feel that the Fourth 
Amendment, as interpreted by the courts, is 
incompatible with homeland security. During 


the summer of 2001, FBI agents in Minnesota 


“terrorism” investigations, “chemical weapons” inves- 
tigations, or “computer fraud and abuse” investigations 


as long as agents can prove that such actions have a 


“significant purpose.”5+ In other words, no proof of 


criminal activity need be provided. 


The Patriot Act and Surveillance Even 
before September 11, 2001, the Foreign Intelligence 
Surveillance Act of 1978 (FISA) had made it easier 
for intelligence agents to practice surveillance. Under 
FISA, the Foreign Intelligence Surveillance Court 
(FISC) would issue a warrant (technically known as a 
“special court order”) without probable cause as long as 
the “primary purpose” of the surveillance was to inves- 
tigate foreign espionage and not to engage in criminal 


law enforcement. 


= 


sm 


TRANSPORTATION 
SECURITY OFFICER 


JOB DESCRIPTION: 
® Protect the public by preventing any deadly or dangerous 


objects from being carried onto an aircraft, boat, train, or 
other public transit vehicle. 


arrested Moussaoui for immigration violations 


and sought a warrant to search his apartment and 


laptop computer. Because their superiors felt the ® Implement security-screening procedures of passengers, 


a “veritable blueprint for 9/11."5° 


; tah baggage, and cargo. 

agents had not established Moussaoui’s involve- ene 
ment in terrorist activities, they refused to ask TRAINING IS REQUIRED? 
a judge for the necessary search warrant until Suc vesuIe repeatedly 
8 after the September 11 attacks. (For a review of lift and carry up to seventy : 
these procedures, see pages 128-130.) According = a prouneenes maintain — am j 112 aS ; 

Kb cus wareness = i ; yes 
to a congressional report, the information on —* inns nk a . 7” 
Moussaoui’s computer would have helped provide gv ase loner a ae hae: 2 J 


Addressing these concerns, several sections of 
the Patriot Act make it easier for law enforcement 
agents to conduct searches. Previously, to 
search a suspect's apartment and examine 
the contents of his or her computer, they 
needed a court order based on probable cause that 
a crime had taken place or was about to take place. 
The Patriot Act amends the law to allow the FBI 


or other federal agencies to obtain warrants for 


The Patriot Act gives fed- 
eral agents even more leeway. 
It amends FISA to allow for 
searches and surveillance if a 
“significant purpose” of the 
investigation is intelligence 
gathering or any other type of 
antiterrorist activity.5° The 
statute also provides federal 
agents with “roving surveil- 
lance authority,” allowing them 
to continue monitoring a ter- 
rorist suspect on the strength of the original warrant 
even if the suspect moves to another jurisdiction.5? 
Furthermore, the Patriot Act makes it much easier 
for law enforcement agents to avoid the notifica- 
tion requirements of search warrants, meaning that 
a person whose home has been the target of a search 
and whose voice mails or computer records have been 
seized may not be informed of these activities until 
weeks after they have taken place.5® 

Following a series of controversies concerning 
the ability of the NSA to monitor telephone and e-mail 
communications of terrorism suspects, several years 
ago Congress passed an amended version of FISA.59 The 
new law allows the NSA to wiretap for seven days any 
person “reasonably believed” to be outside the United 
States, without a court order if necessary to protect 
national security. It also permits the wiretapping of 
Americans for seven days without a court order if the 
attorney general has probable cause to believe that the 


target is linked to terrorism. 


Privacy versus Security As far as many mem- 
bers of the general public are concerned, the most 
intrusive searches in the name of homeland security 
are taking place at airports. Complaints focus on body 
scanners, which enable screeners to see passengers’ 
bodies underneath their clothing, and aggressive pat- 
downs, which include checking areas such as the groin 
and breasts for signs of explosives or weapons. The 
backlash against such techniques was neatly captured 
in a 2010 YouTube video of a traveler named John 
Tyner refusing a pat-down while telling TSA employ- 
ees, “You touch my junk, and I’m going to have you 


arrested!” 
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"As terrible as 9/11 
was, it didn’t repeal 


the Constitution. ” 


Necessary Intrusions Despite the threat of air- 
line passenger boycotts and lawsuits, federal officials 
insist that the security measures are necessary. “We 
know through intelligence that there are . . . terrorists 
who are trying to kill not only Americans but innocent 
people around the world,” warns John Pistole, head of 
the TSA.°° In particular, the measures are designed 
to detect an explosive powder called PETN, which was 
sewn into the underwear of Umar Abdulmutallab as he 
boarded Flight 253 for Detroit on December 25, 2009. 
PETN was also packed by al Qaeda operatives into 
computer printer cartridges and shipped to Chicago in 
October 2010. A white powder, PETN does not trigger 
metal detector alarms and is easily hidden, and only a 
small amount is needed to cause a serious explosion. 
With the body scanners and pat-down searches, secu- 
rity personnel hope to detect the devices needed to 


detonate PETN, which are more difficult to conceal.®! 


Terrorist Profiling Criticizing the more inva- 
sive security measures at airports, Jason Chaffetz, a 
Republican congressman from Utah, said, “We don’t 
need to look at naked eight-year-olds and grandmoth- 
ers to secure airplanes.”°? Who do we “need to look at,” 
then? Polls have found that a relatively high percentage 
of Americans favor using Muslim identity as a trigger for 
government surveillance and preflight boarding inter- 
rogations.°° Indeed, when collecting domestic intel- 
ligence, FBI agents are permitted to use race or religion 
as a factor—though not the only factor—in choosing 
targets for security.°4 

These strategies raise concerns of racial and cul- 
tural profiling. In Chapter 7, you learned that because of 


the Fourth Amendment, law enforcement agents cannot 
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and 


Technology 


FUTURE ATTRIBUTE SCREEN TECHNOLOGY 


In the aftermath of Umar Farouk 
Abdulmutallab’s unsuccessful in-air 
bombing attempt over Detroit, security 
expert Philip Baum criticized America’s 
general approach to screening airline 
passengers as “outdated” and _insuffi- 
cient to “respond to the threats of the 
21st century.” With funding from the 
Department of Homeland Security, one 
private company is doing its best to rem- 
edy the situation with a project called 
Future Attribute Screening Technology, 
or FAST. The goal of the technology is to 
track involuntary physiological reactions 
that characterize someone boarding an 


The scope of malintent 
includes a spectrum of 
potential scenarios. 


~ “After I get 
through I'll deliver 
the package” 


assumes 


The theory FAST M2 is designed to 
several measures (cues) detect malintent by 
aeeeecicsls Ji these cues. 


Mikes k = 


Paralingulstic Cues 
(Vocal effects) 


ee) EB 


, 
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airplane with evil intent. As the subject answers a dozen questions, FAST employs several different sensors to search for “tip-offs” in 


the responses. An eye tracker notes gaze direction, blinks, and pupil dilation. A thermal camera measures the way heat changes on 


the face. Two separate devices track respiration and pulse rate. FAST can even detect fidgeting with a ground-level accessory normally 


used with the Nintendo Wii gaming system. Although it is unlikely that passengers will be subjected to FAST’s methods anytime soon, 


the system’s manufacturer does plan to start field testing the process by 2012. 


THINKING ABOUT FUTURE ATTRIBUTE SCREEN TECHNOLOGY 


What is your opinion of FAST as a viable new screening technology? What problems do you foresee with FAST, even if it works as 


advertised? 


legitimately stop a suspect unless they have a reasonable 
suspicion of illegal behavior. Is a person’s race or reli- 
gion ever sufficient to create reasonable suspicion? The 
question has yet to be directly addressed by American 
courts in the context of homeland security. As the polls 
cited earlier show, however, because of the connection 
between Islamic extremists and international terror- 
ism, the public does seem somewhat comfortable dis- 
criminating against Muslims based on their religious 
beliefs. For its part, the American Muslim community 
expects the federal government to protect its members 


against such attitudes. “We're not asking for special 


treatment, just equal treatment,” said Agha Saeed of the 


Council of American-Islamic Relations.°5 


DUE PROCESS AND 
INDEFINITE DETENTION 


The Fifth Amendment provides that no person shall be 
deprived of life, liberty, or property without due process 
of law. (See pages 78-79 for a review of due process.) 
More than a century ago, the United States Supreme 
Court ruled that, because the amendment uses the word 


person and not citizen, due process protections extend 
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Department of Homeland Security 


to non-U.S. citizens under 


Military Tribunal the jurisdiction of the U.S. 
A court that is operated by the ‘ 
military rather than the criminal government.°° 


justice system and is presided 
over by military officers rather 
than judges. Often, the tribunals 
operate in secrecy and do not 
provide the suspect with the 

full range of constitutional 
protections. 


Immediately after 
the September 11, 2001, 
attacks, however, the 
Office of the U.S. Attorney 
General set forth regula- 
tions that allowed home- 
land security officials to 
detain aliens of “special interest” without first charg- 
ing them with any crime. The new rules also allowed 
for the indefinite detention of such non-U.S. citizens 
in the event of “emergency or other extraordinary 
circumstance.”°7 
The GTMO Dilemma About eight hundred of these 
detainees were eventually transferred to a U.S. military 
detention center at the U.S. Naval Base in Guantanamo 
Bay, Cuba (GTMO), where, by 2011, about 170 remained 
(see the photo below). The detainees have been denied 
access to legal representation or contact with family 
members and subjected to harsh interrogation tac- 
tics such as waterboarding, sleep and food depriva- 
tion, physical stress positions, and isolation.®® As a 
result of conditions at GTMO, the U.S. government 
has come under a great deal of international criticism, 
particularly from Arab and Muslim countries. 

Meanwhile, members of 
the American legal community 
pointed out that those held at 
GTMO were being deprived 
of their liberty without being 
charged with a crime and 
without access to legal repre- 
sentation. Consequently, the 


administration of President 


What have been some of the 
criticisms of the U.S. military 
detention center for terror- 

ist suspects (such as these, in 
orange jumpsuits) at the U.S. 
Naval Base in Guantanamo 
Bay, Cuba? (Reuters NewMedia, Inc./ 
Corbis/iStockphoto.com) 
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Barack Obama has stated, at various times, its prefer- 


ence that GTMO eventually be closed down. 


Court Battles The primary challenge in closing 
GTMO is finding a way to disperse its remaining detain- 
ees without risking the safety of the American public. 
Many of the prisoners participated in significant ter- 
rorist incidents, including the September 11 attacks, 
and homeland security officials still believe they pose a 
threat. Furthermore, about one in seven of the detain- 
ees released from GTMO returned, or are suspected 
of having returned, to terrorist activity.°9 One former 
prisoner, Said Ali al-Shihri became the deputy leader 


of al Qaeda operations in Yemen.?° 


Military Justice For those who remain incarcerated 
at GIMO, the Obama administration would appear to 
have two options: provide them with a trial either in 
civilian criminal court or before a military tribunal. In 
a civilian court on U.S. soil, the detainees would enjoy 
all of the rights available to any criminal defendant, as 
described in Chapter 10. 

By contrast, military tribunals, located at GTMO, 
offer a more limited set of protections. In these tribu- 
nals, the accused do not have the right to a trial by jury, 
as guaranteed by the Sixth Amendment. Instead, a panel 


of at least five military commissioners acts in the place 


of judge and jury and decides questions of both “fact 


and law.” Only two-thirds of the panel members need to 


agree for a conviction, in contrast to the unanimous jury 
required by criminal trials. Furthermore, evidence that 
would be inadmissible in criminal court, such as some 
forms of hearsay testimony (see page 190), is allowed 
before these tribunals.7' 

Criticism of civilian criminal courts as too lenient 
for terrorist suspects increased following the 2010 trial 
of Ahmed Ghailani. A federal jury in New York acquitted 
Ghailani of all but 1 of more than 280 charges of conspiracy 
and murder related to his participation in the 1998 bomb- 
ings of U.S. embassies in Kenya and Tanzania. During the 
trial, Judge Lewis A. Kaplan barred prosecutors from pre- 
senting certain strong evidence against Ghailani because 
it had been obtained via intense coercion by CIA agents. 
According to Republican senator Mitch McConnell of 
Kentucky, the Ghailani verdict “is all the proof we need 
that the administration’s approach to prosecuting ter- 
rorists has been deeply misguided and indeed potentially 
harmful as a matter of national security” (see the court- 


room sketch above).?? 


Political Pressure Ultimately, in early 2011, Judge 
Kaplan sentenced Ahmed Ghailani to life in prison 


for the one count of conspiracy to destroy govern- 


Assistant U.S. Attorney 
Nicholas Lewin, fore- 
ground, gives his 
opening statement 

to the jury in the trial 
of Ahmed Khalfan 
Ghailani, left, in New 
York. Why did the ver- 
dict in this trial disap- 
point some observers? 
(AP Photo/Elizabeth Williams) 


ment property—the same sentence he would have 
received had he been found guilty on all the charges. 
Furthermore, as supporters of civilian trials point out, 
since September 11, 2001, civilian courts have resolved 
more than four hundred terrorism cases. In contrast, 
only five cases have been resolved by military tribunals, 
and two of those detainees were eventually set free.? 
The Obama administration prefers trying GTMO 
detainees in civilian court. This preference, however, 
has been stymied by political realities. In 2010, the 
government was forced to abandon efforts to try self- 
described 9/11 mastermind Khalid Shaikh Mohammed 
and four other high-level terrorist suspects in a 
Manhattan federal court because of worries that the trial 
would place the citizens of New York in danger.’4 Fifteen 
months later, the federal government announced that 
Mohammed and his four alleged co-conspirators would 
appear before military tribunals after all. As of August 
2011, no date had been set for these proceedings.” In 
addition, the Obama administration has identified at 
least forty GTMO detainees who will not be given any 
kind of trial because they are too dangerous to risk 
release.?° Thus, despite any plans to the contrary, GTMO 
looks likely to remain open and operational for the fore- 


seeable future. 
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LO 


LO 


LO 


Distinguish cyber crime from 
“traditional” crime. 


Explain the differences 
between cyberstalking and 
cyberbullying. 


Describe the three follow- 
ing forms of malware: 

(a) botnets, (b) worms, 
and (c) viruses. 


Explain how the Internet has 
contributed to the piracy of 
intellectual property. 


Outline the three major 
reasons why the Internet is 

conducive to the dissemina- 
tion of child pornography. 
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Nobody involved could comment on the events that led to the death of eighteen-year- 
old Tyler Clementi, but a series of electronic messages tell the sad story well enough. 
On September 19, 2010, Dharun Ravi, Clementi’s roommate at New Jersey’s Rutgers 
University, tweeted that Clementi “asked for room until midnight. | went into Molly’s room 
and turned on my webcam. | saw him making out with a dude. Yay.” “Molly” was Molly Wei, 
another Rutgers student. Clementi quickly discovered that Ravi had set up a laptop video 
to spy on him, and he mused about how to respond. “Revenge never ends well for me, as 
much as | would have loved to pour pink paint all over [Ravi’s] stuff,” Clementi posted on a 
chat site. Later, Clementi found Ravi’s laptop camera again aimed at his bed. Humiliated, he 
made one last posting on Facebook: “Jumping off the GW bridge sorry.” 


On September 22, Clementi did jump more than two hundred feet from the George 
Washington Bridge into the Hudson River, killing himself. Afterward, some observers called 
for officials to charge Ravi and Wei with a hate crime, which involves a criminal act com- 
mitted specifically because of—in this case—the victim’s sexual orientation. “Does anyone 
really think that this would have happened if [Clementi had been] with someone of the 
opposite sex?” asked Steven Goldstein of Garden State Equality, a gay rights organization. 
Others wanted the two charged with manslaughter, given that their callous actions led 
directly to Clementi’s death. New Jersey law enforcement officials, however, could not 

determine that Ravi and Wei had intended to physically harm Clementi. Consequently, 
manslaughter was. not an option. 

Instead, a grand jury indicted Ravi 

for fifteen lesser crimes, including 

invasion of privacy, and for 
acting with unlawful bias. 

In addition, Wei agreed to 
cooperate with prosecu- 
tors, who dropped all 
criminal charges against 
“her. “Sometimes the 
laws don’t always ade- 
quately address the 
situation,” said Middle- 
sex County prosecutor 
Bruce Kaplan. 


| . at ~ ° I cr ‘ tt . we Re A 
lino the ciicide of Rutgers Liniversitv 
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Inthe eyes of many, Dharun 
Ravi and Molly Wei shared 


the blame for causing 


Computer Crime Any 
wrongful act that is directed 
against computers and 
computer parts or that involves 
wrongful use or abuse of 
computers or software. 


Tyler Clementi’s suicide 
with a third “player”—the 


Cyber Crime A crime that Internet. According to the 


occurs online, in the virtual 
community of the Internet. 


Associated Press, since 
2003 at least twelve young 
people between the ages of 

eleven and eighteen, including Clementi, have killed 
themselves after have been teased, harassed, or intimi- 
dated via text message or online.’ “Just as an assault 
rifle facilitates mass murder,” wrote one commenta- 
tor, “the Internet facilitates mass character assassina- 
tion.”* At the least, it seemed obvious that technology 
provided Ravi and Wei with both the means to secretly 
record Clementi’s private behavior and the false sense 
of anonymity that allowed them to think they could get 
away with it. 

In this final chapter of the textbook, we will exam- 
ine the various types of crimes that take place in cyber- 
space and the efforts of law enforcement agencies to 
combat them. We will also look at private methods 
of fighting such crimes—just as technology provides 
opportunities for wrongdoers, it also provides individu- 
als with the means to better protect themselves. Finally, 
we will explore the impact that the virtual explosion of 
technological advances has had on the criminal justice 


system and consider how these developments will affect 


the immediate future of law enforcement. 


7 \ 


haa he: Wins 

The U.S. Department of Justice b oadly defines 
computer crime as “any violation of criminal law that 
involves a knowledge of computer technology for [its] 
perpetration, investigation, or prosecution.”? More 
specifically, computer crimes can be divided into three 
categories, according to the computer’s role in the par- 


ticular criminal act: 


1. The computer is the object of a crime, such as 


when the computer itself or its software is stolen. 


320 PART 5 Special Issues 


2. The computer is the subject of a crime, just as 
a house is the subject of a burglary. This type 
of computer crime occurs, for example, when 
someone “breaks into” a computer to steal personal 
information such as a credit-card number. 

3. The computer is the instrument of a crime, as 
when Dharun Ravi and Molly Wei used a computer 


to invade Tyler Clementi’s privacy.* 


A number of the white-collar crimes discussed in 
Chapter 1, such as fraud, embezzlement, and the theft 
of intellectual property, are now committed with the aid 


of computers and are thus considered computer crimes. 


CYBER CRIME 


In this chapter, we will be using a broader term, cyber 
crime, to describe any criminal activity occurring via 
a computer in the virtual community of the Internet. 
It is very difficult, if not impossible, to determine 
how much cyber crime actually takes place. Often, 
people never know that they have been the victims of 
this type of criminal activity. Furthermore, businesses 
sometimes fail to report such crimes for fear of losing 
customer confidence. Nonetheless, the Internet Crime 
Complaint Center (IC3), operated as a partnership 
between the Federal Bureau of Investigation (FBI) and 


the National White Collar Crime Center, receives more 


“You know, you can do this just as easily online.” 


© Cartoonbank.com 


When one of the tasks is studying, 
multitasking is generally a bad 
idea. You may think that 
you Can review your notes and 
surf the Internet at the 
same time, but your 
studying ability will 
almost certainly 
suffer. Give yourself 
Facebook breaks from 
' schoolwork, but avoid 
; ~ combining the Bye. 


see?" 


than 335,000 complaints annually.5 Furthermore, the 
United States appears to have gained the unwanted dis- 
tinction of being the world’s leader in cyber crime: 19 
percent of all global computer attacks originate in this 
country, and America is the target of nearly one-quarter 


of all illegal Internet activity.° 


OPPORTUNITY 
AND ANONYMITY 


Many experts believe that Internet-enabled crime is going 
to increase dramatically in the near future.” These predic~ 
tions are based on several trends, in particular the growth 
in the number of potential victims of cyber crime. As the 
price of computer technology has dropped, its presence in 
daily life has surged. Nearly three-fourths of all American 
households now own a computer, and the proliferation of 
handheld Internet devices will only increase the amount of 
personal information stored online. Furthermore, nearly 
every business in today’s economy relies on computers 
both to conduct its daily affairs and to gain easy access to 
consumers through e-commerce (buying and selling that 
take place in cyberspace). 

In short, the Internet has become a place where 
large numbers of people interact socially and com- 
mercially. As in any such environment, crime has the 
opportunity to flourish. Until relatively recently, only 
individuals with a certain level of technological savvy 


were able to take advantage of this environment. Today, 


however, even relative 

Anonymity The condition of 
not being recognized or having a 
traceable name or identity. 


novices can carry out a 
variety of cyber crimes. 
The anonymity pro- 
vided by the Internet 
also opens up a wealth of criminal possibilities, par- 
ticularly for young people, who are on an equal footing 
with adults in cyberspace. Increased criminal activity 
on the Internet could have a number of serious conse- 
quences, including reduced confidence in online secu- 
rity, reduction in e-commerce, and, as we shall see later 


in the chapter, a marked increase in child pornography. 


éWHAT ARE THE 


Most cyber crimes are not “new” crimes. Rather, 

they are existing crimes in which the Internet is 

the instrument of wrongdoing. In March 2010, 
for example, a religious fanatic named Norman Leboon 
made a YouTube video in which Leboon threatened to 
kill U.S congressman Eric Cantor, a Republican from 
Virginia, and Cantor’s family. Federal authorities charged 
Leboon with communicating threats in interstate com- 
merce, the same charge that would have been filed if 
Leboon had used a telephone or even the mail to make his 
menacing remarks. The challenge for law enforcement is 
to apply traditional laws, which were designed to protect 
persons from physical harm or to safeguard their physical 
property, to crimes committed in cyberspace. Here, we 
look at several types of activity that constitute “updated” 
crimes against persons and property—online consumer 


fraud, cyber theft, cyberstalking, and cyberbullying. 


CYBER CONSUMER FRAUD 


The expanding world of e-commerce has created many 
benefits for consumers. It has also led to some chal- 


lenging problems, including fraud conducted via the 
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Internet. In general, fraud 
Cyber Fraud Any 
misrepresentation knowingly 
made over the Internet with the 
intention of deceiving another 
and on which a reasonable 
person would and does rely to 
his or her detriment. 


Identity Theft The theft 
of personal information, such as 
a person’s name, driver’s license 
number, or Social Security 
number. 


is any misrepresentation 
knowingly made with the 
intention of deceiving 
another and on which a 
reasonable person would 
and does rely to her or his 
detriment. Cyber fraud, 
then, is fraud committed 
over the Internet. 

Scams that were once 
conducted solely by mail or phone can now be found 
online, and new technology has led to increasingly more 
creative ways to commit fraud. Several years ago, for 
example, online advertisements featuring adorable pho- 
tos of “free” English bulldog puppies began appearing 
on the Internet. A number of respondents paid close 
to $1,000 in “shipping fees” (from West Africa), “cus- 


7 0 


toms costs,” “health insurance,” and other bogus charges 
before realizing that no puppy would be forthcoming. 

As you can see in Figure 17.1 below, two widely 
reported forms of cyber crime are online retail fraud and 
online auction fraud. In the simplest form of online retail 
fraud, consumers order and pay for items that are never 
delivered. About a decade ago, for example, Virginian 


Jeremy jaynes was grossing 


tion companies hire Internet fraud investigators to ensure 
the authenticity of their services. In some instances, investi- 
gators must travel to countries with a reputation for harbor- 
ing cyber criminals, such as Romania, Russia, and Ukraine. 
“The fraudsters need to know we’re coming after them,” 


says the head of eBay’s Trust and Safety Division.) 


CYBER THEFT 


In cyberspace, thieves are not subject to the physical 
limitations of the “real” world. A thief can steal data 
stored in a networked computer with network access 
from anywhere on the globe. Only the speed of the con- 
nection and the thief’s computer equipment limit the 


quantity of data that can be stolen. 


identity Theft This freedom has led to a marked 
increase in identity theft, which occurs when the wrong- 
doer steals a form of identification—such as a name, 
date of birth, or Social Security number—and uses the 
information to access the victim’s financial resources. 
This crime existed to a certain extent before widespread 
use of the Internet. Thieves would “steal” calling-card 
numbers by watching people using public telephones, 
or they would rifle through garbage to find bank account 


or credit-card numbers. The 


more than $75,000 per week 
selling nonexistent or worthless 
products such as “penny stock 
pickers” and Internet history 
erasers. 

By the time he was arrested 
in 2003, he had amassed an esti- 
mated $24 million from vari- 
ous fraudulent schemes. Online 
auction fraud is also fairly sim- 
ple in its basic form. A person 
puts up an item for auction, on 
either a legitimate or fake auc- 
tion site, and then refuses to 
send the product after receiving 
payment. Or, as a variation, the 
wrongdoer may provide the pur- 
chaser with an item that is worth 
less than the one offered in the 
auction. (CAREER TIP: Online auc- 
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Figure 17.1 Criminal Activities Online 

In 2009, the Internet Crime Complaint Center 
(IC3) received about 335,000 complaints of online 
criminal behavior. As the graph shows, many of 
these complaints involved fraudulent behavior 
relating to e-commerce. 


Other crimes Retail fraud 


1 9% 20% 


Computer 
damage 8% 


Auction 
fraud 10% 


Credit/debit 
card fraud 
10% 


Identity 
theft 14% 


Source: National White Collar Crime Center and Federal Bureau 
of Investigation, Internet Crime Report: 2009 (Washington, D.C.: 


Internet Crime Complaint Center, March 2010), Figure 5, page 6. 


identity thief would then use 
the calling-card or credit-card 
number or withdraw funds 
from the victim’s account until 
the theft was discovered. 

The Internet has provided 
even easier access to personal 
data. Frequent Web surfers 
surrender a wealth of informa- 
tion about themselves without 
knowing it. Many Web sites 
use “cookies” to collect data on 
those who visit their sites. The 
data can include the areas of 
the site the user visits and the 
links the user clicks on. 

Furthermore, Web brows- 
ers often store information 
such as the consumer’s name 


and e-mail address. Finally, 
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every time a purchase is made online, the item is linked 
to the purchaser’s name, allowing Web retailers to 
amass a database of who is buying what. 

As many consumers are discovering, any informa- 
tion that can be collected can be stolen. In 2010, about 


8 million Americans reported being victims of identity 
fraud.® 


Phishing A distinct form of identity theft known as 
phishing has added a different wrinkle to the practice. 
In a phishing attack, the perpetrators “fish” for financial 
data and passwords from consumers by posing as a legiti- 
mate business such as a bank or credit-card company. 
The “phisher” sends an e-mail asking the recipient to 
“update” or “confirm” vital information, often with the 
threat that an account or some other service will be dis- 
continued if the information is not provided. Once the 
unsuspecting target enters the information, the phisher 
can use it to masquerade as the person or to drain his or 
her bank or credit account. 

In 2010, dozens of companies, including Amazon. 
com, AT&T, and Zappos.com, were forced to warn con- 
sumers that recent e-mails they had supposedly sent 


out asking for personal and financial information were 


UNDERGRADUATE TO A FEMALE CLASSMATE 
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fraudulent. Government 

Phishing The sending of 

an unsolicited e-mail, falsely 
claiming to be from a legitimate 
organization, in an attempt to 
acquire sensitive information such 
as passwords or credit card details 
from the recipient. 


agencies can be misused 
as well. That same year, a 
bogus e-mail purporting 
to be from the Internal 
Revenue Service asked 
for Social Security and 
credit-card numbers to 
help clarify information contained in recent tax returns. 
Phishing scams have also spread to other areas, such 
as text messaging and social-networking sites. Nearly 13 
percent of all phishing, for example, takes place using 
Facebook alerts.? Although the true incidence of phishing 
is probably incalculable, one study estimates that about 3.6 


million adults lose $3.2 billion to these tactics every year.'© 


CYBER AGGRESSION 
AND THE NEW MEDIA 


Several years ago, Megan Meier of Dardenne Prairie, 
Missouri, killed herself after being taunted online by a 
neighbor's mother pretending to be a teenage boy. The sui- 
cide was a watershed moment in the way many people per- 
ceived the danger of the Internet. Even though the mother, 
Lori Drew, was eventually cleared 
of any wrongdoing, public outrage 
surrounding the case led nearly 
twenty states to pass new laws 


criminalizing aggressive behavior 


perpetrated through technology. 


For the most part, these laws focus 
| on cyberstalking and cyberbullying, 
| both of which are examples of 
common offline behavior that has 
been exacerbated by e-mail, social 
networking, instant and text mes- 
saging, and the generally far reach 


of the Internet. 


—E-MAIL MESSAGE SENT BY A MALE UNIVERSITY OF SAN DIEGO 


Cyberstalking Several years 
ago, the U.S. Department of Justice 
released a landmark study that 
shed light on the high incidence 
of stalking in the United States. 
Defined as a “credible threat” 


that puts a person in reasonable 
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fear for her or his safety or 
Cyberstalking The 
crime of stalking, committed 
in cyberspace through the use 
of e-mail or another form of 
electronic communication. 


the safety of the person’s 
immediate family, stalk- 
ing, according to the study, 
; affects approximately 3. 

Cyberbullying willful PP ee 
and repeated emotional harm 
inflicted through the use of 


electronic devices such as 
computers and cell phones. 


million Americans each 
year."’ About one in four of 
these victims experiences a 
form of cyberstalking, in 
which the perpetrator uses 
e-mail, text messaging, or some other form of electronic 
communication to carry out his or her harassment.'* 

The only limitations on a cyberstalker’s meth- 
ods are technological savvy and imagination. He or 
she may send threatening e-mail messages directly to 
the victim or menace the victim in a live chat room. 
Recently, social-networking sites such as Facebook 
have become particularly tempting for online stalkers. 
In 2010, for example, Travis Allen Davis of New Castle, 
Indiana, created a fake Facebook profile with the name 
of an ex-girlfriend. Using this falsified account, Davis, 
pretending to be the ex-girlfriend, contacted another of 
his ex-girlfriends and threatened to post images of the 
second girlfriend having sex with Davis online if she 
did not resume her relationship with him. Davis was 
charged with stalking, among other crimes. That same 
year, David Brandt of Colonie, New York, used Facebook 
to meet four underage girls and convince them to have 
sex with him. In 2011, Brandt pleaded guilty to four 


counts of statutory rape. 


Cyberbullying In a recent poll conducted by Larry 
D. Rosen, a professor at California State University at 
Dominguez Hills, 83 percent of the parents surveyed said 
they were concerned about sexual predators on 
the Internet.” Although such fears are under- 
standable, research suggests that the greatest 
threats to children and teenagers on the Internet are 
other children and teenagers, not adult pedophiles.'4 As 
one expert puts it, “Sure, there are crazy sexual predators 
out there. But the most common problem is kids being 
mean to each other.” 
The legal term for “kids being mean to each other” 
is cyberbullying, which occurs when a person repeatedly 
uses computers, cell phones, or other electronic devices to 


inflict willful and repeated emotional harm. According to 
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the Cyberbullying Research Center, one in five American 
middle and high school students have either been the tar- 
get of cyerbullying or have cyberbullied others. 

As we saw in our discussion of the subject that 
opened this chapter, it is difficult to determine when 
cyberbullying rises to the level of crime and, indeed, 
how to stop it. The forty-four state laws that specifically 
target this behavior have had little, if any, measurable 
impact. Many of these laws rely on school administra- 
tors to design antibullying measures, but most of the 
electronic communications that are involved originate 
outside school grounds and during the weekend, when 
students have the most free time.’? 

On January 14, 2010, Phoebe Prince hung her- 
self following three months of harassment by class- 
mates at South Hadley High School in South Hadley, 
Massachusetts, including Facebook postings calling 
her an “Irish bitch”?® (see the photo below). Six dif- 
ferent defendants were charged with crimes ranging 


from criminal harassment to stalking, but no charges 


What punishment, if any, do you feel is appropriate 
for Ashley Longe, left, Flannery Mullins, center, 
Sharon C. Velazquez, right, and the other defendants 
who used the Internet to bully Phoebe Prince? 

(AP Photo/Michael S. Gordon, Pool, File) 


specifically relating to cyberbullying were available to 
prosecutors. 


most ¢0h ARE THE 
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Just as cyberspace can be a dangerous place for consum- 


ers, it presents a number of hazards for businesses that 
wish to offer their services on the Internet. The same 
circumstances that enable companies to reach a wide 
number of consumers also leave them vulnerable to 


cyber crime. 


CREDIT-CARD 
CRIME ON THE WEB 


In the previous section, we mentioned credit-card theft 
in connection with identity theft. An important point 
to note, however, is that stolen credit cards are much 
more likely to hurt merchants than the consumer from 
whom the card or card number has been stolen. In most 
situations, the legitimate holders of credit cards are 
not held responsible for the costs of purchases made 
with a stolen number. That means the financial burden 
must be borne either by the merchant or by the credit- 
card company. Almost all of these companies require 
merchants to cover the costs—especially if the address 
to which the goods are sent does not match the billing 
address of the credit card. 

Companies take further risks by storing their cus- 
tomers’ credit-card numbers. In doing so, companies 
provide quicker service for the consumer, who can 
make a purchase by providing a code or clicking on a 
particular icon without entering the lengthy card num- 
ber. These electronic warehouses, however, are quite 
tempting to cyber thieves. In January 2011, the Chinese 
version of eBay (taobao.com) began selling access codes 
to tens of thousands of iTunes accounts. The listings 


promised unlimited downloads for a twenty-four-hour 


period, with all the costs 

to be paid by unsuspect- Hacker A person who uses one 
computer to break into another. 

ing account holders.'9 B 

otnet A network of computers 

that have been appropriated 

without the knowledge of their 

owners and used to spread harmful 


programs via the Internet. 


HACKERS 


The offenders who “broke 


into” 


Worm A computer program that 
can automatically replicate itself 
over a network such as the Internet 
and interfere with the normal use 
of a computer. 


iTunes’ database to 
steal the account numbers 
were hackers. A hacker 


is someone who uses Virus A self-replicating software 
program that attaches itself to 
a host file to move from one 


computer to the next. 


one computer to illegally 
access another. The dan- 
ger posed by hackers has 
increased significantly 
because of botnets, or networks of computers that have 
been appropriated by hackers without the knowledge of 
their owners. A hacker will secretly install a program on 
thousands, if not millions, of personal computer “robots,” 
or “bots,” that allows him or her to forward transmissions 
to aneven larger number of systems. The program attaches 
itself to the host computer when someone operating the 
computer opens a fraudulent e-mail. The Zeus 
Trojan, or Zbot, for example, uses a technique 
called keystroke logging to embed itself in a victim’s 
computer and then record user names and passwords. 
Using this “banking Trojan,” cyberthieves stole $4, million 


from American bank accounts in 2010.?° 


Malware Programs that create botnets are one of 
the latest forms of malware, a term that refers to any 
program that is harmful to a computer or, by exten- 
sion, a computer user. A worm, for example, is a 
software program that is capable of reproducing itself 
as it spreads from one computer to the next. A virus, 
another form of malware, is also able to reproduce 
itself, but it must be attached to an “infested” host 
file to travel from one computer network to another. 
Worms and viruses can be programmed to perform a 
number of functions, such as prompting host comput- 
ers to continually crash and reboot, or otherwise infect 
the system. 

On any given day in 2010, the Koobface worm 
infected 500,000 computers in the United States, 
spreading through social-networking outlets such 
as Facebook, MySpace, and Twitter.*t The Koobface 
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worm allows its creators 
Spam Bulk e-mails, 
particularly of commercial 
advertising, sent in large 
quantities without the consent 
of the recipient. 


Intellectual 

Property Property resulting 
from intellectual, creative 
processes. 


to steal usernames and 
passwords, along with any 
other personal or finan- 
cial data entered in the 


affected computer. 


The Scope of the 
Problem Hackers who 
create worms and viruses are often romanticized as 
high-tech rebels. After Max R. Vision pleaded guilty 
in June 2009 to two counts of wire fraud for stealing 
2 million credit-card numbers, his defense attorney 
called Vision a “hacker’s hacker” who stole informa- 
tion “because he could.”?? In fact, these criminals cause 
considerable damage. Every day, as many as 60,000 
malicious programs circulate on the Internet. David 
Jevans, chairman of the Anti- Phishing Working Group, 
estimates that American businesses lose up to $1 billion 
a year because of malware and other cyber crime.?° 
Furthermore, as technology advances, so do oppor- 
tunities to hack into that technology. In Chapter 13, we 
discussed how radio frequency identification (RFID) 
chips might be used to track inmates. These chips are 
becoming commonplace on items such as passports and 
credit cards, allowing either government or business 
agencies quick and easy access to embedded informa- 
tion such as Social Security or bank account numbers. 
As it turns out, RFID chips are fairly easy to hack—by 
connecting an antenna to an RFID reader, available for 
less than $200, one can “skim” the data on RFID chips 
at a distance of twenty feet.4 


THE SPREAD OF SPAM 


Businesses and individuals alike are targets of spam, or 
unsolicited “junk e-mails” that flood virtual mailboxes 
with advertisements, solicitations, and other messages. 
Considered relatively harmless in the early days of 
the Internet, by 2010 nearly 300 billion spam mes- 
sages were being sent each day, accounting for about 
97 percent of all e-mails. Far from being harmless, the 
unwanted files can wreak havoc with computer sys- 
tems. Bot networks, described earlier, are responsible 
for about 90 percent of spam e-mail.*5 To help this 


situation, in 2003 Congress passed the Controlling the 
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Assault of Non-Solicited Pornography and Marketing 
Act (CAN-SPAM), which requires all unsolicited 
e-mails to be labeled and to include opt-out provi- 
sions and the sender’s physical address.?° In December 
2010, federal authorities in Wisconsin charged Oleg 
Y. Nikolaenko for violating CAN-SPAM. According to 
prosecutors, the twenty-three-year-old Russian used 
botnets to send out one of every three unwanted e-mails 
in the world. It seems that the prosecution and incar- 
ceration of spammers such as Nikolaenko have had 
some effect. According to Cisco Systems, an Internet 
security company, the amount of spam on the World 
Wide Web declined for the first time in 2010.77 

A further explanation for this trend may be the 
increased use of mobile devices at the expense of personal 
computers, which are easier—so far—for cyber criminals 
to target.28 (CAREER TIP: Computer programmers create 
antispam software to protect consumers and businesses 


from the negative effects of spam and other malware.) 


PIRATING INTELLECTUAL 
PROPERTY ONLINE 


Most people think of wealth in terms of houses, land, 
cars, stocks, and bonds. Wealth, however, also includes 
intellectual property, which consists of the products 
that result from intellectual, creative processes. The 
government provides various forms of protection for 
intellectual property, such as copyrights and patents. 
These protections ensure that a person who writes a 
book or a song or creates a software program is finan- 
cially rewarded if that product is sold in the marketplace. 
Intellectual property such as books, films, music, 
and software is vulnerable to piracy—the unauthorized 
copying and use of the property. In the past, copying 
intellectual products was time consuming, and 
ey the quality of the pirated copies was clearly infe- 
rior. In today’s online world, however, things 
have changed. Simply clicking a mouse can now repro- 
duce millions of unauthorized copies, and pirated dupli- 
cates of copyrighted works obtained via the Internet are 
often exactly the same as the original, or close to it. 
The Business Software Alliance estimates that 43 
percent of all business software is pirated, costing soft- 
ware makers more than $54 billion in 2009.79 In the 


United States, digital pirates can be prosecuted under 
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the No Electronic Theft Act?° and the Digital Millennium 
Copyright Act.** In 2005, the entertainment industry 
celebrated the United States Supreme Court’s decision 
in MGM Studios ». Grokster.?2 The ruling provided film 
and music companies with the ability to file piracy law- 
suits against Internet file-sharing Web sites that market 
software used primarily to illegally download intellectual 
property. In the near future, however, such “peer-to- 
peer’ transmission may be the least of the entertain- 
ment industry's problems. With the advent of Internet 
TV and “cyberlocker” Web sites that store illegal content 
for computer viewing on demand, some industry insid- 
ers predict that these streaming pirate sites will surpass 


peer-to-peer use by 2013.8 


ELECTRONIC BANKING AND 
ONLINE MONEY LAUNDERING 


Few industries have benefited from the convenience 


of online operation more than the banking industry. 


a lot, that ‘music should be 
free,’ must then mean that 
musicians should work for 
free. Nobody else works for 
free. Why should musicians?” 


—DRUMMER LARS ULRICH OF THE ROCK GROUP 
METALLICA, TESTIFYING BEFORE CONGRESS ON 
THE ILLEGAL DOWNLOADING OF MUSIC 


EEL 


Money Laundering The 


introduction of illegally gained 


with the goal of covering up the 
funds’ true origin. 


Cyberspace connections have allowed banks to transfer 
more funds in less time and to provide customers with 


more transfer and withdrawal options. 


Cleaning Dirty Money With increased speed and 
efficiency, however, banks have lost a certain measure 
of control over the funds that pass through their com- 
puter systems. Bank officials have less information 
about where the funds are coming from or where they 
are headed. This blind spot has made online banking 
fertile ground for money laundering. Tax evaders, 
drug traffickers, and other criminals seek to “launder” 
their “dirty” money by moving it through as many bank 
accounts in as many countries as possible. In the past, 
uncovering money laundering was much easier for law 
enforcement agencies because large sums of cash had 
to be physically transported, often across international 
borders. Today, when transfers can be completed with 
the touch of a button, the criminals have the advantage. 

U.S. law does require that banks “know their 
customers’ —that is, a bank is required to know the 
source of a customer’s funds.*4 The statute is clearly 
outdated, however, stemming from a time when bank 
officials enjoyed face-to-face relations with their clients. 
Banks can now use software filters to monitor the wire 
systems for suspicious transfers, but the filters are costly 
and may slow down legitimate transfers, thereby negat- 


ing many of the benefits offered by cyber banking. 


Cyber “Money Mules” When cyber criminals want 
to take their money-laundering operations one step 
further and avoid legitimate banks altogether, they can 
make use of cyber “money mules.” These individuals 
are called mules because they do nothing more than 
“carry” stolen funds. For example, suppose that a 
hacker uses one of the methods described earlier in 
the chapter to steal $15,000 from several online bank 


accounts. He or she will quickly transfer the $15,000 
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funds into the legal financial system 
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and 
ond CChnology 


Until several years ago, sexting wasn’t even a word. Now it’s a crime, though the term 
isn’t found in any criminal code. Generally defined as sending or receiving sexually explicit 
photos using a cell phone or computer, sexting is being prosecuted as a form of child por- 
nography across the United States. In lowa, eighteen-year-old Jorge Canal was convicted 
of distributing obscene materials to a minor after sending a picture of his genitals to a 
fourteen-year-old female friend. In New Jersey, a fourteen-year-old girl was arrested and 
charged with possession of child pornography after posting suggestive photos of herself 
on Myspace. Millions of teenagers run the risk of similar treatment under child pornogra- 
phy laws that ban the electronic transmission of sexually explicit images—a recent survey 
found that one in four has engaged in sexting. “Child pornography law was crafted to pro- 
tect children from pedophiles,” notes Amy Adler, a law professor at New York University. 
“But now what we have is the law applying to situations where the child him or herself is 


Transmit sexually 
explicit text or images 
at your own risk! 


making the pornography.” 


THINKING ABOUT SEXTING 


Florida lawmakers have proposed a bill that would treat sexting as a noncriminal offense, requiring only that the offender pay a small 
fine and perform community service. Do you agree that sexters should be treated leniently, or is sexting criminal behavior that should 


be punished accordingly? Explain your answer. 


to a legitimate bank account owned by a mule, usually 
someone with no other connection to cyber crime who 
is paid a small percentage of the total amount as a fee. 
The mule then withdraws the stolen funds and sends 
them to a third party associated with the original hacker. 


In 2010, the FBI was working on 250 such money mule 


cases, involving hundreds of millions of dollars.35 


One of the greatest challenges cyberspace presents for 
law enforcement is how to enforce laws governing activ- 
ities that are prohibited under certain circumstances 


but are not always illegal. Such laws generally reflect 
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the will of the community, which recognizes behavior as 
acceptable under some circumstances and unacceptable 
under others. Thus, while it is legal in many areas to sell 
a pornographic video to a fifty-year-old, it is never legal 
to sell the same item to a fifteen-year-old. Similarly, 
placing a bet on a football game with a bookmaker in Las 
Vegas, Nevada, is legal, but doing the same thing with 
a bookmaker in Cleveland, Ohio, is not. Of course, in 
cyberspace it is often impossible to know whether the 
customer buying porn is aged fifty or fifteen, or if the 


person placing the bet is in Las Vegas or Cleveland. 


ONLINE PORNOGRAPHY 


The Internet has been a boon to the pornography indus- 
try. Twelve percent of all Web sites have pornographic 
content, and these sites generate $4,.2 billion in revenue 
a year.°° Although no general figures are available, the 
Internet has undoubtedly also been a boon to those who 


illegally produce and sell material depicting sexually 
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explicit conduct involving children, known as 
child pornography. As we have seen with other 
cyber crimes, the Internet is conducive to child 


pornography for a number of reasons: 


e Speed. The Internet is the fastest means of 
sending visual material over long distances. Child 
pornographers can deliver their material faster and 
more securely online than through regular mail. 

e Security. Any illegal material that is placed in the 
hands of a mail carrier is inherently in danger 
of being discovered. This risk is significantly 
reduced with e-mail. Furthermore, Internet sites 
that offer child pornography can protect their 
customers with passwords, which keep random 
Web surfers (or law enforcement agents) from 
stumbling on the sites of chat rooms. 

e Anonymity. Obviously, anonymity is the most 
important protection offered by the Internet for 
sellers and buyers of child pornography, as it 
is for any person engaged in illegal behavior in 


cyberspace.°7 


Because of these three factors, courts and lawmakers 
have had a difficult time controlling the dissemination 
via the Internet of illegal sexual content that involves 


minors. 


Even though it is technically 
illegal, more than 10 million 
Americans, including this one, 
regularly play online poker. 
What are the arguments for 
and against cracking down on 
gambling on the Internet? 
(Rich Frishman/Getty Images/ 
Sports Illustrated/Bart Sadowski/ 


iStockphoto.com) 


GAMBLING IN 
CYBERSPACE 


In general, gambling is 


Gambling Wagering on an 
event with an uncertain outcome 
by offering funds and/or material 
goods in the hope of winning 
additional funds and/or material 


illegal. All states have goods. 


statutes that regulate 

gambling—defined as 

any scheme that involves the distribution of property by 
chance among persons who have paid some amount for 
the opportunity to receive the property. In some states, 
certain forms of gambling, such as casino gambling 
or horse racing, are legal. Many states also have legal- 
ized state-operated lotteries, as well as lotteries, such 
as bingo, conducted for charitable purposes. A num- 
ber of states also allow gambling on Native American 
reservations. 

In the past, this mixed bag of gambling laws has 
presented a legal quandary: Can citizens in a state that 
does not allow gambling place bets to a Web site located 
inastate that does? After all, states have no constitutional 
authority over activities that take place in other states. 
Complicating the problem was the fact that many Internet 
gambling sites are located outside the United States, 
in countries where Internet gambling is legal, and no 
state government has authority over activities that take 
place in other countries. In 2006, Congress, concerned 

about money laundering stemming from online gam- 
bling, the problem of addiction, and 


underage gambling, 
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passed legislation that greatly strengthened efforts to 
reduce online gaming. The Unlawful Internet Gambling 
Enforcement Act of 2006 cuts off the money flow to 
Internet gambling sites by barring the use of elec- 
tronic payments, such as credit-card transactions, at 


those sites.°° 


3WHAT ARE THE 


BEST STRATEGIES © 


FOR FIGHTING 
CYBER CRIME? | 


Simply passing a law does not guarantee that the law will 
be effectively enforced. While the Unlawful Internet 
Gambling Enforcement Act may reduce visible Internet 
gambling, few believe that it will stop the practice 


altogether. “Prohibitions don’t work,” 


says Michael 


JOB DESCRIPTION: 


Bolcerek, president of the Poker Player’s Alliance. “This 
[legislation] won't stop anything. It will just drive people 
underground.”°9 In fact, despite the efforts of lawmak- 
ers and law enforcement, the United States represents 
the largest online betting market in the world, with some 
$6 billion illegally wagered each year.*° 

Aswe have already seen in this chapter, the Internet 
provides an ideal environment for the “underground” 
of society. With hundreds of millions of users reaching 
every corner of the globe, transferring unimaginable 
amounts of information almost instantaneously, the 
Internet has proved resistant to government regulation. 
In addition, although a number of countries have tried 
to “control” the Internet, the U.S. government has gen- 
erally adopted a hands-off attitude to better promote 
the free flow of ideas and encourage the growth of elec- 
tronic commerce. Thus, in this country cyberspace is, 
for the most part, unregulated, making efforts to fight 


cyber crime all the more difficult. 


COMPUTER 


FORENSIC . Sorel 


® Investigate misbehavior on computer systems by collecting and analyzing computer-related evidence. Retrieve 
data that have been encrypted or electronically stored on a commercial or personal computer. 


® Work for a law enforcement or homeland security agency to investigate crimes or terrorists’ activities, or for a 
private company to protect commercial data and defend against worms, viruses, and other malware. 


WHAT KIND OF TRAINING IS REQUIRED? 


® An extensive knowledge of 
computers, computer programming, 
and data retrieval is essential. A 
number of colleges, universities, 
and online educational 
organizations offer computer 
forensic courses that provide the 
skills necessary for this career. 
@ eAc complete understanding of the rules 
- of evidence i in criminal courts and the 
\ i ilit lity toe ablish a proper chain of _ 
stay fora evdence retrieved from 
; ear oe pases. *.¢ ; ] 
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ON THE CYBER BEAT: 
CHALLENGES FOR LAW 
ENFORCEMENT 


In trying to describe the complexities of fighting cyber 
crime, Michael Vatis, former director of the FBI’s 
National Infrastructure Protection Center, imagines 
a bank robbery during which the police arrive just as 
“the demand note and fingerprints are vanishing, the 
security camera is erasing its own images, and the image 
of the criminal is being erased from the mind of the 
teller.”4" The difficulty of gathering evidence is just one 
of the challenges that law enforcement officers face in 


dealing with cyber crime. 


Cyber Forensics Police officers cannot put yel- 
low tape around a computer screen or dust a Web site 
for fingerprints. The best, and often the only, way to 
fight computer crime is with technology that gives law 
enforcement agencies the ability to “track” hackers 
and other cyber criminals through the Internet. But, 
as Michael Vatis observed, these efforts are compli- 
cated by the fact that digital evidence can be altered or 
erased even as the cyber crime is being committed. In 
Chapter 6, we discussed forensics, or the application of 
science to find evidence of criminal activity. Within 
the past two decades, a branch of this science known as 
cyber forensics has evolved to gather evidence of cyber 
crimes. 

The main goal of cyber forensics is to gather digital 
evidence, or information of value to a criminal inves- 
tigation that is stored on, received by, or transmitted 


by an electronic device such as a computer.‘* Experts 


STprer- 


ay 


Identify the easiest questionson =f 
the exam and do them first. ei 
This will quickly get you in A ; 
the proper thinking “mode” y 
and enable you to tackle the 

more difficult questions with 
confidence. 


in cyber forensics often 
rely on software that 
retraces a suspect's digi- 
tal movements. Such 
software works by creat- 
ing a digital duplicate of 


the targeted hard drive, 


Cyber Forensics 

The application of computer 
technology to finding and utilizing 
evidence of cyber crimes. 


Digital Evidence 
Information or data of value to a 
criminal investigation that is either 
stored or transmitted by electronic 


means. 


enabling cyber sleuths 
to break access codes, 
determine passwords, and search files.4° “Short of tak- 
ing your hard drive and having it run over by a Mack 
truck,” says one expert, “you can’t be sure that anything 


is truly deleted from your computer. "44 


Jurisdictional Challenges Regardless of what type 
of cyber crime is being investigated, law enforcement 
agencies are often frustrated by problems of jurisdiction 
(explained more fully in Chapter 8). Jurisdiction is pri- 
marily based on physical geography—each country, state, 
and nation has jurisdiction, or authority, over crimes 
that occur within its boundaries. The Internet, however, 
destroys these traditional notions because geographic 


boundaries simply do not exist in cyberspace. 


Domestic Jurisdiction To see how jurisdictional chal- 
lenges can affect law enforcement efforts, let’s consider a 
hypothetical cyberstalking case. Phil, who lives in State 
A, has been sending e-mails containing graphic sexual 
threats to Stephanie, who lives in State B. Where has the 
crime taken place? Which police department has authority 
to arrest Phil, and which court system has authority to try 
him? To further complicate matters, what if State A has not 
yet added cyberstalking to its criminal code, while State B 
has? Does that mean that Phil has not committed a crime 
in his home state, but has committed one in Stephanie’s? 
Often, federal officials will answer this question by 
stating that Phil has committed a crime wherever they 
determine he has. The Sixth Amendment to the U.S. 
Constitution states that federal criminal cases should 
be tried in the district in which the offense was com- 
mitted.45 Because the Internet is “everywhere,” the fed- 
eral government has a great deal of leeway in choosing 
the venue in which an alleged cyber criminal will face 
trial. So, for example, British citizen David Carruthers, 
whose online gambling company operated out of Costa 


Rica, was charged for taking sports bets in St. Louis, 
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Missouri, because an Internet user accessed his Web 


site from that area. 


International Jurisdiction Issues of jurisdiction 
are even more pronounced when it comes to inter- 
national cyber crime. Several years ago, US. officials 
charged Dimitry Ivanovich Golubov with a wide-ranging 
series of cyber crimes, including credit-card fraud. 
Police had recently arrested Golubov in his home coun- 
try of Ukraine, and the U.S. government began the 
process of having him transported to the United States 
for trial. These efforts came to a halt when two high- 
ranking Ukrainian politicians inexplicably arranged for 
Golubov’s release, an act over which the United States 
had no control because it lacks jurisdiction in Ukraine. 

Federal law enforcement officials have worked to 
avoid such situations by building relationships with 
police in other countries. In 2010, for example, FBI 
agents, in cooperation with colleagues from Great 
Britain, the Netherlands, and Ukraine, infiltrated a ring 
of cyber money mules (discussed earlier in the chapter) 
who operated bank accounts in Estonia, Finland, Russia, 
Scotland, and the United States. Called Operation 
Trident Breach, these efforts recovered at least $14, 
million in stolen funds, mostly from small U.S. busi- 
nesses.4° Given the international scope of the Internet, 
such multinational cooperative investigations are likely 


to become the rule rather than the exception. 


FEDERAL LAW 
ENFORCEMENT 
AND CYBER CRIME 


Because of its freedom from juris- 
dictional restraints, the federal gov- 


ernment has traditionally taken the 


A special agent with U.S. 
Immigration and Customs 
Enforcement (ICE), stands in front 
of the agency’s Cyber Crimes 
Center in Fairfax, Virginia. Why 

are federal agencies such as ICE 
generally better positioned to fight 
cyber crime than local law enforce- 
ment agencies? (Richard Clement/ 


Reuters/Landov) 
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lead in law enforcement efforts against cyber crime. 
This is not to say that little cyber crime prevention 
occurs on the local level. Most major metropolitan 
police departments have created special units to fight 
cyber crime. In general, however, only a handful of local 
police and sheriffs’ departments have the resources to 


support a squad of cyber investigators. 


The Federal Bureau of Investigation As the 
primary crime-fighting unit of the federal government, 
the FBI has taken the lead in law enforcement efforts 
against cyber crime. The FBI has the primary responsi- 
bility for enforcing all federal criminal statutes involv- 
ing computer crimes. In 1998, the Bureau added a Cyber 
Division dedicated to investigating computer-based 
crimes. The Cyber Division and its administrators 
coordinate the FBI's efforts in cyberspace, specifically 
its investigations into computer crimes and intellectual 
property theft. The division also has jurisdiction over 
the Innocent Images National Initiative (IIND, the 
agency's online child- pornography subdivision. 

In addition, the FBI has developed several Cyber 
Action Teams (CATs), which combine the skills of some 
twenty-five law enforcement agents, cyber forensics 
investigators, and computer programming experts.47 
Today, cyber crime is the FBI’s third-highest prior- 
ity (after counterterrorism and counterintelligence), 


and each of the Bureau’s fifty-six field divisions has 


at least one agent who focuses solely on crimes com- 


mitted on the Internet. (CAREER TIP: One FBI cyber 
agent describes the “excitement” in his everyday work 
as “out-witting and out-thinking [those] who are com- 
mitting crimes on the Internet.” He continues: “They’re 
anonymous online, so the chase is really on when you fol- 
low the trail of clues and evidence that ultimately reveals 
their identity and ties them to the crime.”) 


The United States Secret Service The Patriot 
Act greatly increased the Secret Service’s role in fight- 
ing cyber crime. In the legal arena, the legislation gave 
the agency jurisidiction over some of the crimes that 
previously had been the sole responsibility of the FBI.4® 
The Secret Service was authorized to develop a national 
network of electronic crime task forces based on the 
New York Electronic Crime Task Force, a collaboration 
among federal, state, and local law enforcement officers 


and a wide range of corporate sponsors. 


PRIVATE EFFORTS TO 
COMBAT CYBER CRIME 


In 2008, Congress passed the Identity Theft Enforce- 
ment and Restitution Act, giving federal authorities 
more power to prosecute those involved in identity 
theft, phishing, and spam.4? Nevertheless, the govern- 
ment’s ability to protect the integrity of all, or even 
most, computers and computer users is limited. Hence, 
the government must rely on the voluntary efforts of 
the private sector to secure both business and personal 


computer networks. 


Online Security The fear of being hacked has 
spurred a billion-dollar industry that helps clients— 
either individuals or corporations—protect the integrity 
of their computer systems. Because every computer 
connected to the Internet is a potential security breach, 
cyber security companies help devise elaborate and 
ever-changing password systems to ensure that only 
authorized users can access data. These companies 
also install protective software and antivirus programs, 
which can limit outside access to a computer or a net- 
work. Such measures are credited with a positive devel- 
opment in one of the more troublesome arenas of cyber 


crime: according to one Internet security company, the 


amount of identity theft 
in the United States fell 


28 percent from 2010 to 


Encryption The process by 
which a message is transmitted 
into a form or code that the sender 
and receiver intend not to be 


2011.9° 
understandable by third parties. 


Encryption Perhaps 

the most successful 

way to protect computer information is to encrypt it. 
Through encryption, a message (plaintext) is trans- 
formed into something (ciphertext) that only the sender 
and receiver can understand. Unless a third party is able 
to break the code, the information will stay secure. 
Encryption is particularly useful in protecting the con- 
tent of e-mails. The main drawback of this technology is 
the rate at which it becomes obsolete. 

As a general rule, computing power doubles every 
eighteen months, which means that programs to break 
the “latest” encryption code are always imminent. 
Consequently, those who use encryption must ensure 
that they update their systems at the same rate as those 
who would abuse it. (CAREER TIP: Steganography is the 
science of secret codes. In the context of computers, it is a 
security tool that protects important digital information by 


“hiding” it in larger data files. Steganographers, therefore, 


are experts in the art of Internet confidentiality.) 


Deborah Norris, a resident of Indianapolis, Indiana, 
did not like the way her daughter Heather behaved 
around Joshua Bean, the teenager’s boyfriend. “When 
he would call or text, she had to answer right away or 
there was trouble,” Deborah said. “She became quiet 
and withdrawn around him, which wasn’t like her.”5’ 
After Heather turned twenty, she tried to end the 
relationship, even going as far as to seek court protec- 
tion from Bean's attentions. The result: Bean stabbed 
Heather to death, dismembered her body, and dis- 
carded it in trash bags. 

Earlier in this chapter, we discussed the prev- 
alence of cyberbullying in the lives of young peo- 


ple. Unfortunately, such harassment sometimes goes 
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beyond the relatively nonviolent forum of the Internet 
and cell phones. According to a recent survey, about 
10 percent of adolescents report being hit or slapped 
by a romantic partner.” Victims of dating abuse are at 
risk of engaging in a host of self-destructive behaviors, 
including suicide attempts, binge drinking, and physi- 
cal fights. Furthermore, they often do not know where 
to turn for help. “Few adolescents understand what 
a healthy relationship looks like,” says Dr. Elizabeth 
Miller of the University of California at Davis.5° 


TRENDS FOR THE FUTURE 


Throughout this textbook, you have learned about 
numerous innovations in law enforcement strategies 
and technology. Certainly, thanks to the Internet, the 
world of crime and crime control has changed dramati- 
cally from what it was even a decade ago. At its heart, 
however, the criminal justice equation remains a simple 
one: identify a threat to the community and take the nec- 
essary steps to protect the community from that threat. 
In the wake of Heather Norris’s murder, Indianapolis 
officials started a program to train police officers in 
public schools to recognize the signs of dating abuse. 
Within the past few years, a number of states, including 
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New York, Rhode Island, and Texas, have passed legisla- 
tion that brings dating abuse to the attention of educa- 
tors, judges, and law enforcement officials.54 
Thus, regardless of other changes, crime fighting 
remains the bedrock of criminal justice. Above all, 
criminal justice professionals are dedicated to reduc- 
ing the opportunity for crime and apprehending those 
who have committed crimes. When experts consider the 
context in which crime fighting will take place over the 
next several decades, however, they generally point to 
the following trends: 
Changing demographics. By 204.0, the proportion 
of males aged fifteen to twenty-nine—as we 
discussed in Chapters 3 and 15, the demographic 
group that commits the most crimes—will decline 
slightly. In contrast, the percentage of Americans 
over the age of thirty will increase, and the 
percentage of Americans over the age of sixty-five 
will increase dramatically. 
Technological advances. Many of the technologies 
we have discussed in this book, such as 
biometrics, DNA fingerprinting and analysis, 
electronic surveillance, and radio frequency 
identification, will continue to affect crime 


prevention and crime solving. 


e Increasing diversity. The growing number of 
foreign-born Americans will lead to even more 
diversity among criminal justice professionals 
and criminals, not to mention the general public. 
What will these immigrants expect of the U.S. 
criminal justice system? How will they regard the 
roles of criminal justice professionals such as 
police officers, judges, and defense attorneys? 

e Globalization of crime. As we saw in Chapter 
16, homeland security concerns have broken 

| down many criminal justice borders. Given 

that international cooperation is a crucial 

component in antiterrorism efforts, the transfer 

of information and expertise between nations will 
undoubtedly become a hallmark of crime-fighting 
operations.95 


YOUR FUTURE IN 
CRIMINAL JUSTICE 


| What role will you play in the future of criminal justice? 
| As the CAREERpreps and Career Tips embedded in this 


textbook have shown, there are hundreds of choices for 
those interested in making criminal justice their career. 
Information on dozens of other criminal justice careers 
is available in the various supplements to this textbook, 
and, of course, the Internet can provide the answers to 
most other questions you might have. 

In practical terms, the career prospects for those 
involved in the criminal justice system are excellent. 
In particular, the U.S. Department of Labor predicts 
double-digit growth in demand for law enforcement 
agents through at least 2016. The benefits of this field 
go beyond salary and job security, however. You will get 
the satisfaction of helping members of your community 
live safer lives. To be effective, the criminal justice sys- 
tem depends on well-trained and motivated individuals 
to serve the best interests of the American people. The 
authors of this textbook hope that this course has pro- 
vided you with a strong sense of just how important this 
service can be. (CAREER TIP: For those of you who do 
choose to make criminal justice your life’s work, you may 
also decide to help others do the same by becoming a 


professor of criminal justice at some point in your career.) 


JOB DESCRIPTION: 


@ Visit crime scenes and work closely with law 
enforcement to collect forensic evidence dealing with 
crimes against animals, such as cruelty or dog fighting. 


®@ Protect evidence so that it is admissible in criminal 
court and testify in court on behalf of animal victims. 


WHAT KIND OF TRAINING IS REQUIRED? 


@ A bachelor’s degree in forensic science, plus training in 
crime scene investigation. 


@ A degree in veterinary medicine with a specialty in 
pathology, along with additional experience in animal 
cruelty investigation, animal handling, and/or disaster 
relief work. 


ANNUAL SALARY RANGE? 
@ $50,000-$82,000 


For additional information, visit: 
www.aspca.org/ fight-animal-cruelty. 
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You Be The Judge: The Courts’ Actual Decisions 


2.1 The judge required Philip to redo his rehabilitation, 
a twelve-step Sexaholics Anonymous program. Unfettered 
by his tumor, Philip kept his hands to himself and 
successfully completed the requirement. Eventually, he 
returned home to his family. Interestingly, about one year 
later the headaches returned and Philip resumed collecting 
child pornography. A brain scan showed that the tumor 
had begun to reform. As before, doctors removed the 
tumor, and the deviant behavior ceased. Source: Jeffrey 
M. Burns and Russell H. Swerdlow, “Right Orbifrontal 
Tumor with Pedophilia Symptom and Constructional 
Apraxia Sign,” Archives of Neurology (March 2003), 437. 


5-1 The United States Supreme Court ruled that individuals 
do not have a right to protection by law enforcement 
agencies and, therefore, Jessica could not sue the Castle 
Rock Police Department. In his majority opinion, Justice 
Antonin Scalia said that, while the restraining order did 
seem to mandate an arrest in these circumstances, “a 
well-established tradition of police discretion has long 
coexisted with apparently mandatory arrest statutes.” 
Source: Town of Castle Rock ». Gonzales, 54.5 U.S. 748 
(2005). The full text of this case can be found online at 
supreme.justia.com/us/54.5/04,-278/case.html. 


7.1 The United States Supreme Court ruled that the 
evidence was valid and could be presented against Harold. 

If the police officers had known, or should have known, that 
the third floor contained two apartments before they entered 
Harold’s residence, then they would have been required to 
search only Larry’s lodging. But, the Court said, “honest 


mistakes” by police officers do not equal an “unreasonable 
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search” under the Fourth Amendment. Source: Maryland ». 
Garrison, 4,80 U.S. 79 (1987). The full text of this case can be 
found online at supreme.justia.com/us/4.80/79/case.html. 


11.1 The Arizona Supreme Court ruled that the sentence 
was “not so grossly disproportionate as to constitute cruel 
and unusual punishment,” and upheld Morton’s 200-year 
prison term. While admitting that the sentence might be 
unusual, the court felt that it was in keeping with the Arizona 
state legislature’s goal of eradicating child pornography. 
Morton filed a petition for a writ of certiorari with the 
United States Supreme Court, but the Court declined to 
hear the case. The decision shows how reluctant judges 

are to strike down sentences as excessive. Source: For the 
full text of the Arizona Supreme Court's decision, go to 
www.azcourts.gov/Portals/23/pdf2006/CRo50101PR. pdf. 


12.1 The trial judge sentenced Jason and another 
fraternity brother who participated in the hazing to two 
years in prison, followed by three years on probation. The 
judge also ordered Jason to attend an antihazing class and 
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Step 1: Entry into the System 


STEPS OF THE CRIMINAL JUSTICE SYSTEM 


Once a law enforcement agency has established that a crime 

has been committed, a suspect must be identified, and 
| 

apprehended for the case to proceed through the system. 


Sometimes a suspect is apprehended at the scene of the 


crime; at other times, however, identification of a suspect Se 
. . . . . ei 

requires an extensive investigation. a 

aa, Se 

Often, no one is identified or apprehended. In some ae 
instances, a suspect is arrested, and later the police Senge 
determine that no crime was committed and the suspect rye 


released. 
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Step 2: Prosecution and &:2 
Pretrial Services os 


@ After an arrest, law enforcement agencies presént ~ 


: ; Pa 
information about the case and about the accused to the 
prosecutor, who will decide if formal charges will be filed 
with the court. 


waeee 


A suspect charged with a crime must be taken before a judge 
without unnecessary delay. 
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At the initial appearance, the judge informs the accused of 

the charges and decides whether there is probablexcause to 
: eas 

detain the accused person. 
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If the offense is not serious, the determination of luilt and 


an assessment of a penalty may also occur at this stage. 
HB st ta 


Often, the defense counsel is assigned at the initial 
appearance. All suspects charged with serious crimes have a 
right to be represented by an attorney. If the suspect cannot 
afford a defense attorney, the court will provide one for him 
or her at the public’s expense. 
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A pretrial release decision may also be made at the initial 
appearance. The court may decide that the suspect poses a. 
threat to society and place him or her in jail until the trial. — 
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The court may decide to release the suspect with the 
understanding that he or she will return for the trial, or 
release the suspect on bail (meaning he or she must provide 
the court with monetary payment [bail], which will be 
returned when the suspect appears for the trial. 


e280 
In many jurisdictions, the initial appearance may be followed 
by a preliminary hearing. The main function of this hearing ms 
is to discover if there is probable cause to believe that the Se 
accused committed a known crime within the jurisdiction esas 
of the court. If the judge does find probable cause or the Se 
accused waives his or her right to the preliminary hearing eee 


the case may be sent to a grand jury. wa 


A grand jury hears evidence against the accused presented 
by the prosecutor and decides if there is sufficiagggvidence 
to cause the accused to be brought to trial. if the grand 
jury finds sufficient evidence, it submits to the court an 
indictment, a written statement of the essential facts of the 


aaa 
offense charged against the accused. oe” oe 
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@® Misdemeanor cases and some felony cases proceed by the 
issuance of an information, a formal, written accusation 
submitted to the court by a prosecutor. 


In some jurisdictions, defendants—often those without prior 
criminal records—may be eligible for diversion programs. In 
these programs, the suspect does not go to trial and instead 
must complete a rehabilitation program, such as drug 
treatment. If he or she is successful, the charges may be 
dropped, and his or her criminal record may remain clear. 


Step 3: Adjudication 
® 


Once an indictment or information has been filed with the 
trial court, the accused is scheduled for an arraignment. 


@ At the arraignment, the accused is informed of the charges, 
advised of his or her rights, and asked to enter a plea to the 


charges. 


Sometimes a plea of guilty is the result of negotiations 
between the prosecutor and the defendant. If the defendant 
pleads guilty and this plea is accepted by the judge, no trial 
is held and the defendant is sentenced. 


If the accused pleads not guilty, a date is set for the trial. A 
person accused of a serious crime is guaranteed a trial by jury. 


During the trial, the prosecution and defense present 
evidence and the judge decides issues of law. The jury then 
decides whether the defendant will be acquitted (found not 
guilty) or convicted (found guilty of the initial charges or of 
other offenses). 


If the defendant is found guilty, he or she may request that 
the trial be reviewed by a higher court to assure that the 
rules of trial procedure were followed. 


Step 4: Sentencing and Sanctions 


@ After aconviction, a sentence is imposed. In most cases, 
the judge decides the sentence, though sometimes the jury 
makes this decision. 


@ Some of the sentencing choices available to judges and juries 
include: the death penalty, incarceration in prison or jail, 
probation (allowing the convicted person to remain in the 
community as long as he or she follows certain rules), and 
fines. In many jurisdictions, persons convicted of certain 


types of offenses must serve a prison term. 


Step 5: Corrections 


@ Offenders sentenced to incarceration usually serve time in a 
local jail or a prison. Offenders sentenced to less than one 
year usually go to jail, while those sentenced to more than 
one year go to prison. 


@ Aprisoner may become eligible for parole after serving part of 
his or her sentence. Parole is the release of a prisoner before 
the full sentence has been served. If released under parole, 
the convict will be supervised in the community for the 
balance of his or her sentence. 
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Attorney 
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SELECTED CRIMINAL JUSTICE C 


PRIMARY RESPONSIBILITIES 


Activities include investigating organized and white- 
collar crime, public corruption, civil rights violations, 
bank robberies, air piracy, terrorism, and other 
federal statutes violations. 


Enforce federal laws through patrol, apprehension 
of criminals, and investigation of crimes. Respond to 
incidents and emergencies and assist state and local 
police as needed. : 


Enforce all federal laws that aren’t covered by other 
federal agencies, administer federal court proceed- 
ings, and apprehend fugitives. 


Responsibilities vary account to size of the county. In 


addition to law enforcement, sheriff’s departments 
typically perform court-related functions, such as 
providing courtroom security. 


Uphold laws, promote public safety, provide services, 
maintain order. Typical duties include evidence 
gathering when responding to incidents, reporting 
suspicious activities, communicating with community 
to promote safety, apprehending suspects. 


Generally employed by private and public organiza- / 
tions to protect their businesses and employees. 


Apply the law through hearings and trials, ensuring 
that they are conducted in fairness to all parties, 
issuing sentences and penalties to guilty parties. 
Judges hear the facts and evidence of a case from 
prosecution and defense counsels to decided 
whether a trial is necessary. 


_ Attorneys practice in criminal law as prosecutors 


or defense counsel. Activities include researching - 
and examining evidence and facts of each case and 
interpreting the law based on the purposes of the 
laws and prior judicial decisions. 


Research laws and prior cases, investigate facts 
and evidence, write legal documents and briefs, 
coordinate communications, keep records of all 
documents. 


Monitor prisoners, enforce rules, maintain order, 
inspect correctional facilities and prisoners for illegal 
substances and weapons. 


Counseling and rehabilitating criminal offenders 
without the use of incarceration. Probation officers 
also assist in sentencing by preparing presentence 
reports. Monitor and keep records of the offender’s 
behavior for the courts. 


Responsible for legal custody of offenders following 


release from incarceration and ensuring adherence 


to conditions of parole. 


REQUIREMENTS 


AREERS 


U.S. citizenship; four-year degree from a 
U.S. accredited college or university; 

23 years of age, but not older than 36; 
ability to relocate; excellent vision, health; 


valid driver’s license. 


U.S. citizenship; a bachelor’s degree or 
experience in law enforcement; pass back- 
ground screening and physical exam; 


valid driver’s license. | 


U.S. citizenship; bachelor’s degree or 
three years’ work experience or a combi- 
nation of the two; age 21-37; excellent 
health and physical fitness. 


U.S. citizenship; high school diploma or 
equivalent; age 21-37; good physical 
condition (meet vision, hearing standards 
and height/weight ratio); valid driver’s 


license. 


High school diploma; police academy 
is typically three to seven months; 
most departments require continuing 


education. 


Education and licensing varies by state. 


- Minimum: high school diploma; some 


jobs require college degree. Screening can 


apptitude test. 


Bachelor’s degree 


- include background checks, fingerprinting, 


Juris Doctorate degree 
Pass the state bar exam 
Practicing attorney experience 


Bachelor’s degree 


Juris Doctorate degree 
Pass the state bar exam 


Varies among law firms and employers. 
Generally a college degree or paralegal 
certification is required. 


U.S. citizenship; high school diploma 

or equivalent; 18 years of age. Federal 
Bureau of Prisons requires one of the 
following: bachelor’s degree, three years’ 
work experience or a combination of col- 
lege courses and work experience. 


U.S. citizenship; bachelor’s degree and/ 
or experience in probation or intermedi- 
ate corrections; pass drug, medical, and 


psychological screening tests; valid driver’s 


license. 


Bachelor’s degree or work experience 
in parole or probation; written and oral 


exams typically required. 


FOR MORE 
INFORMATION 


www.usajobs.opm.gov 


www.usdoj.gov/marshals/ 
careers/career.html 


www.sheriffs.org _ 
www.officer.com 


www.bls.gov/oco/ _ 
ocos157.htm 


www.fjc.gov 
www.judges.org 


www.americanbar.org/ 
aba.htm 

www.nat!a.org 
www.corrections.com 


WWW.appa-net.org 


Www.appa-net.or 
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CRIMINAL JUSTICE TIME: : INE 


Lottery ticket ban upheld 


Weeks v, U.S.; Exclusionary rule adopted for federal courts 
Schenck v. U.S.: Socialist found guilty of obstructing war effort 


Frye v. U.S.: Scientific evidence admissible if it has gained 
general acceptance 

Tumey v. Ohio: Paying a judge only if defendant is found guilty 
is unconstitutional 

Olmstead v. U.S.: Wiretaps legal if no trespass 


Powell v. Alabama: Limited right to counsel in capital cases 
established 
U.S. v. Miller: Right to bear arms limited to militia 


Griffin v. Mlinois: \ndigents entitled to court appointed 
attorney for first appeal 


Mapp v. Ohio: Exclusionary rule required in state courts 

Fay v. Noja: Right to habeas corpus expanded 

Brady v. Maryland: Prosecutors must turn over evidence 
favorable to defense 

Gideon v. Wainwright: \ndigents have right to counsel 
Sheppard v. Maxwell: Conviction reversed based on prejudi- 
cial pretrial publicity 

Miranda v. Arizona: Suspects must be advised of rights before 
interrogation 

/n Re Gault: Requires counsel for juveniles 


Furman v. Georgia: Declares state death penalty laws 
unconstitutional 

Barker v. Wingo: Adopts flexible approach to speedy trial 
Gerstein v. Pugh: Arrestee entitled to a prompt hearing 
Gregg v. Georgia: Upholds death penalty 

North v. Russell: Non-lawyer judges are upheld 

Burch v. Louisiana: Six member juries must be unanimous 


Baston v. Kentucky: Jurors cannot be excluded because of race 
U.S. v. Salerno: Preventive detention upheld 
Mistretta v. U.S.: U.S. sentencing guidelines upheld 


Payne v. Tennessee: Victim impact statements admissible dur- 
ing sentencing 

Burns v. Reed: Prosecutors have qualified immunity in civil 
lawsuits 

Chisom v. Roemer: Voting Rights Act applies to elected judges 
U.S. v, Lopez: Federal law barring guns in school 
unconstitutional 


Hamdi v. Rumsfeld: U.S. citizens seized overseas during anti- 
terror military operations must be given access to U.S. courts 
Roper v. Simmons: Capital punishment for crimes commit- 
ted when the offender was under eighteen years of age is 
unconstitutional 

Baze v. Rees: The lethal injection cocktail used by states to 
execute inmates does not violate the Eighth Amendment's 
prohibition of cruel and unusual punishment 
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1973 
1977 


1982 
1984 


1985 
1986 
1987 


1993 
1994 
1995 
1996 


2002 


2005 
2006 


2010 


Harrison Narcotics Act passed 
Prohibition begins 


William Taft becomes Chief Justice 
Federal Probation Act 


Charles Evans Hughes becomes Chief Justice 

National Commission on Law Observance and Enforcement— 
Wickersham Commission 

Prohibition ends 

199 executions in U.S.; highest rate in 20th century 

FDR’s court packing plan defeated 

Administrative Office of U.S. Courts created 


Harlan Stone becomes Chief Justice 
Fred Vinson becomes Chief Justice 


Earl Warren becomes Chief Justice 


Bail Reform Act favors pretrial release 
President’s Commission on Law Enforcement and 
Administration of Justice 

Warren Burger becomes Chief Justice 


Organized Crime Control Act 

Prison riot in Attica, New York 

Break-in at Watergate 

National Advisory Commission on Criminal Justice Standards 
and Goals 

Nixon declares war on drugs 

Determinate sentencing enacted in 4 states 


Victim and Witness Protection Act 

Bail Reform Act: judge may consider if defendant is a danger 
to the community 

DNA first used in criminal case 

William Rehnquist becomes Chief Justice 

U.S. Sentencing Guidelines begin 


Three-strikes laws gain currency 

New Jersey passes Megan’s Law 

U.S. prison population tops one million 

Antiterrorism and Effective Death Penalty Act limits habeas 
petitions in federal court 


The Patriot Act enacted into law; Department of Homeland 
Security established 

John Roberts, Jr., becomes Chief Justice 

Louisiana becomes the fifteenth state to pass a “stand 
your ground” law allowing greater use of deadly force in 
self-defense 

The United States prison and jail population levels off at 
approximately 2.3 million 
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CRIMINAL JUSTICE TIMELINE conn 


Sacco and Vanzetti sentenced to death for murder 
Scopes “Monkey Trial” 
Teapot Dome trials become symbol of government corruption 


Chicago mobster Al Capone found guilty of income tax evasion 
Bruno Hauptman convicted of kidnapping Charles Lindbergh's 
young son 

Crime boss “Lucky” Luciano found guilty of compulsory 
prostitution 


Murder, Inc. trials 

Caryl Chessman sentenced to death for kidnapping and 
robbery 

Alger Hiss found guilty of perjury in the onset of the Cold War 


Julius and Ethel Rosenberg sentenced to death for espionage 
Dr, Samuel Sheppard convicted of murder 


Daughter of movie actress Lana Turner found not guilty of kill- 


ing mom’s hoodlum lover 


Teamster President Jimmy Hoffa found guilty 

Dr. Sam Sheppard acquitted in second trial 

Black Panther Huey Newton found guilty of voluntary 
manslaughter 

Chicago 7 found guilty of incitement to riot and conspiracy 


Lt. William Calley found guilty of murder in My Lai massacre 
Heiress Patty Hearst found guilty of bank robbery 


Maryland governor Marvin Mandel found guilty of mail feud 


John Wayne Gacy convicted of killing 33 boys 

Automaker John DeLorean acquitted of cocaine trafficking 
Mayflower Madam pleads guilty to misdemeanor of promot- 
ing prostitution 

Subway vigilante Bernhard Goetz acquitted of attempted 
murder 

Televangelist Jim Baker found guilty of fraud 


L.A. police officers found guilty in federal court of civil rights 
violations against Rodney King 

OJ Simpson found not guilty of murdering his ex-wife Nicole 
and her friend, Ronald Goldman 

During second trial, Menendez brothers found guilty of killing 
wealthy parents 

Timothy McVeigh sentenced to death for Oklahoma City 
bombing 


NYPD officers acquitted for killing Amadou Diallo 

Washington state’s Gary Ridgway sentenced as worst serial 
killer in U.S. history 

Zacarias Moussaoui convicted for conspiring to kill U.S. citizens 
as part of the September 11, 2001, terrorist attacks 

Casey Anthony found not guilty of first degree murder in the 
death of her two-year-old daughter, Caylee, by a Florida jury 
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President McKinley assassinated by anarchist 
Butch Cassidy and the Sundance Kid killed in Bolivia 


Anti-Semitic lynching of Leo Frank in Atlanta 
Black Sox scandal in baseball 


Charles Ponzi sentenced to prison for pyramid scheme 
Leopold and Loeb plead guilty to thrill murder 
St. Valentine’s Day massacre, ordered by Al Capone in Chicago 


Bonnie and Clyde killed 
“Baby Face” Nelson and “Pretty Boy” eleva killed 


Bank robber Willie Sutton escapes from prison 
Hollywood hopeful Black Dahlia’s mutilated body found 


Brinks armored car robbery in Boston 

George Metesky confesses to a string of New York City 
bombings 

Murder of Kansas farm couple becomes basis of In Cold Blood 


French Connection drug bust 

President Kennedy assassinated 

Boston Strangler arrested 

Richard Speck kills eight Chicago nurses 

Martin Luther King, Jr. and Robert Kennedy assassinated 
Manson family commits Helter Skelter murders 


Skyjacker D.B. Cooper disappears 

Heiress Patty Hearst kidnapped by terrorists 
Jimmy Hoffa disappears 

Serial murderer Son of Sam arrested in New York 
Jonestown massacre 


Headmistress Jean Harris kills Scarsdale Diet Doctor 
President Ronald Reagan survives assassination attempt by 
John Hinckley 

21 killed at San Diego McDonalds 

Savings and loan mogul Charles Keating accused of millions 
in fraud 

Junk bond king Michael Milken pays $600 million fine 


Boxer Mike Tyson charged with rape 

Fire in Waco kills Branch Davidians 
Oklahoma City bombing 

Nanny in Boston charged with child murder 


Terrorists strike targets in New York City and the Washington, 
D.C.-area 

Student Cho Seung Hui murders five faculty members and 
twenty-seven students on the campus of Virginia Tech in 
Blacksburg, Virginia 

Bernard Madoff pleads guilty to running a $65 billion Ponzi 
scheme 


Jared Loughner kills six and injures thirteen during a shooting 
spree in Tucson, Arizona 
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